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Untying the Knot – How to Get It Right When 
Handling an IRA in a Divorce

The song "Breaking Up Is Hard 
to Do" hit number one on the 

Billboard Hot 100 on August 11, 1962. 
More the fifty years later, the lyrics still 
ring true. When a couple divorces, not 
only will they need to sort through 
many emotions but also potentially 
many years’ worth of accumulated 
property. These days, that property, 
which needs to be divided when two 
spouses go their separate ways, is 
likely to include an IRA. Handling an 
IRA in a divorce can be tricky and 
often things go very wrong. A recent 
Tax Court case, John R. Kirkpatrick 
v. Commissioner, TC Memo 2018-20, 
(February 22, 2018), gives some good 
lessons about what not to do. 

Here is what you need to know to get 
it right for your divorcing clients and 
avoid bad tax outcomes for their IRAs. 

Divorce Decree is a Must

There is an important requirement 
that must be met before any IRA 
funds can be moved, tax free, in a 
divorce situation. For an IRA to be 
divided due to a divorce, there must 
be a divorce decree issued pursuant 
to state domestic relations law that 
addresses marital property rights. The 
divorce decree will usually come from 
a court and may incorporate orders 
from state agencies. Without these 
legal documents, there is no authority 

for the IRA to be divided in a tax-free 
transfer. 

For an IRA to be divided due to 
a divorce, there must be  
a divorce decree issued 

pursuant to state domestic 
relations law that addresses 

marital property rights.

Sometimes clients make the mistake 
of thinking that a casual agreement 
by a divorcing couple settling the 
division of their property without 
the involvement of a court would be 
enough to divide an IRA. This is not 
the case. The mere fact that a property 
settlement is agreed upon and signed 
by the parties will not, in and of itself, 
cause the agreement to be part of a 
divorce decree. It is possible, however, 
for divorcing parties to agree to terms 
as to how property, including IRAs, 
should be divided and then submit the 
agreement to the court for approval. 
With the court’s approval an informal 
agreement can become a court order 
that would allow the moving of the 
IRA funds.

No QDRO Needed

Whenever the subject of IRAs and 
divorce comes up, a question that 

https://www.irahelp.com/2-day
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always seems to be asked is 
whether a qualified domestic 
relations order (QDRO) is needed. 
The answer to that question is 
a resounding No! A  QDRO is 
not necessary to divide IRAs, 
including SEP and SIMPLE IRAs, 
in a divorce. 
A QDRO is a very specific type of 
order that is required to divide an 
employer retirement plan subject 
to ERISA in a divorce. To qualify 
as a QDRO, a court must include 
certain detailed information in an 
order, and under federal law, the 
administrator of the company plan 
is responsible for determining 
whether the requirements to be a 
QDRO are met. 
The bottom line is that a client 
would need to jump through more 
legal hoops and take on the extra 
expense of time and money to 
obtain a QDRO to split an ERISA 
covered employer plan such as his 
401(k), but that is not necessary 
when it comes to his IRA.

Preparing for a Transfer Due to 
Divorce 

The correct way to divide IRA 
funds in compliance with a divorce 
decree is to do a trustee-to-trustee 
transfer of the IRA funds, moving 
them directly from one spouse’s 
IRA to the other spouse’s IRA. 
However, before this transaction is 
set in motion, advisors will want to 
review the divorce decree carefully 
keeping in mind some specific 
considerations.
A divorce decree mandating a 
division of an IRA is a court order 
requiring the IRA owner to act, 
not the IRA custodian. The divorce 
decree will order the IRA owner 
to take the necessary steps to 
divide the IRA. This is an important 
point to remember if you have 
an uncooperative client. It is not 
the IRA custodian - rather the IRA 
owner - who will be in trouble with 
the court if the required actions 
are not taken on the IRA. 

What are some things advisors 
should look for in a divorce decree 
before starting any procedures 
to split an IRA? Well, the divorce 
decree should be specific about 
how and when assets are split. If 
the IRA is invested in assets that 
fluctuate in value, the date that the 
IRA is divided may be critical. The 
divorce decree also should clearly 
state who is responsible for any 
fees and how they are paid. If a 
divorce decree is unclear on any 
of these matters, an advisor may 
consider asking the court for more 
clarification. In rare circumstances, 
a divorce decree may need to be 
revised. Finally, don’t assume that 
your client’s divorce attorney is 
well versed in how IRAs should be 
handled in a divorce. This is a very 
specialized area.

The correct way to divide 
IRA funds in compliance 
with a divorce decree is 

to do a trustee-to-trustee 
transfer of the IRA funds.

How to Transfer IRA Funds in a 
Divorce 

After a divorce decree is carefully 
reviewed, advisors will need to 
assist clients in transferring IRA 
funds to comply with the divorce 
decree’s terms. Procedures 
done in cooperation with the 
IRA custodian are essential to 
accomplishing this.
To get the ball rolling, the advisor 
or IRA owner should provide a 
copy of the divorce decree to the 
IRA custodian. Without this, the 
IRA custodian has no authority 
to move the IRA funds, so the 
custodian will want to see this 
document before proceeding with 
any transactions. 
The IRA owner should then 
complete paperwork with the 
IRA custodian, authorizing a 
transfer of the IRA or the portion 

of it awarded to the ex-spouse. 
Because the account belongs to 
the IRA owner, the authorization 
must come from him to move the 
funds. Also, the IRA owner is the 
one subject to the court order. 
The ex-spouse may already have 
her own IRA. If so, the funds may 
be transferred to that IRA. If the 
ex-spouse does not have an IRA, 
then she will need to complete the 
necessary paperwork to establish 
one in order to receive the IRA 
funds awarded under the divorce 
decree. 
The IRA custodian will then move 
the funds from the IRA to the 
ex-spouse’s IRA. This transaction 
is accomplished by a trustee-to-
trustee transfer. The funds will 
move directly from one spouse’s 
IRA to the other spouse’s IRA. 
There is no reporting issued to 
the IRS. Forms 1099-R and 5498 
are not required, because the 
transaction is handled as a transfer 
and not as a distribution and 
subsequent rollover. There are 
no tax consequences to the IRA 
owner or the ex-spouse due to the 
transfer of the IRA.

What NOT to Do: The 
Kirkpatrick Case

The recent Kirkpatrick case 
provides a good lesson in how not 
to handle an IRA in a divorce. In 
this case, Dr. John Kirkpatrick and 
his ex-wife, Christiana, were going 
through a contentious divorce. 
They were fighting bitterly over 
custody and visitation of their 
children, spousal support, and the 
division of assets. 
Near the end of 2012, they 
eventually reached an agreement 
on some of the issues. A consent 
order was finalized between the 
parties in a Maryland state court.  
The court order specifically said: 

“ORDERED, that the 
Defendant shall transfer to Ms. 
Kirkpatrick the sum of One 
Hundred Thousand Dollars 

Untying the Knot
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($100,000.00) directly (and in 
a non-taxable transaction) into 
an IRA appropriately titled in 
Ms. Kirkpatrick's name within 
fourteen (14) days of the entry of 
this Order….”

Even though the Court was trying 
to make it as clear as possible 
how the IRA assets were to be 
split by specifically spelling it out 
in the court order that a tax-free 
transfer was to be done, things 
went wrong. Instead of a trustee-
to-trustee transfer, Dr. Kirkpatrick 
took distributions from his IRA 
payable to him and gave them to 
his wife. He did not report those 
distributions as taxable to him and 
that got him in hot water with the 
IRS and ultimately with the Tax 
Court. He tried to argue that the 
distributions were tax-free IRA 
transfers due to a divorce instead 
of regular, taxable, distributions, 
but that was unsuccessful.
The Tax Court held that the 
distributions were taxable to Dr. 
Kirkpatrick. According to the 
Court, the doctor did not follow 
the specific instruction of the 
court order. He never transferred 
the IRA funds to an IRA set up for 
Christiana. The Court noted that 
in many previous cases, it had 
rejected the idea that taking a 
distribution from an IRA and then 
making a payment to an ex-spouse 
qualifies as a tax-free transfer of 
IRA assets. The Court said this:

"Here, all relevant sources – the 
Code; the caselaw; Internal 
Revenue Service guidance...; 
and even the consent order in 
petitioner’s divorce proceedings 
– suggest that taking distributions 
from IRAs and writing checks 
to one’s spouse is not the 
appropriate form for a tax-free 
transfer of an account incident to 
divorce under section 408(d)(6)." 

Dr. Kirkpatrick lost his case and 
ended up with the tax bill even 
though his wife got the money. 
This could have been avoided if 

he had only followed the judge’s 
advice in the Maryland state court 
order and done a tax-free trustee-
to-trustee transfer. His wife lost out 
too! She did not get funds eligible 
to be in an IRA. No advisor would 
want their client to end up with this 
bad of an outcome.

After the Transfer Due to 
Divorce 

After the transfer due to divorce, 
if the funds remain in an IRA, 
there would continue to be no tax 
consequences. However, if the 
spouse who receives the funds 
decides to take a distribution from 
her IRA, that distribution would be 
taxable. If the spouse who takes 
the distribution were under age 
59½, the 10% early distribution 
penalty would also apply. Although 
the funds were transferred due 
to divorce and may even have 
been distributed to pay costs 
associated with the divorce, there 
is no exception to the 10% penalty 
available here. A spouse awarded 
IRA funds due to divorce may also 
convert those funds to a Roth IRA.

Download "Splitting 
Retirement Accounts in 

Divorce," a reference sheet 
for clients and prospects, 

available exclusively at 
irahelp.com/splittingup

Be sure that the client updates his 
beneficiary designation forms for 
any IRAs or company plans after 
a divorce. Neglecting to update 
the beneficiary designation forms 
and leaving an ex-spouse listed 
as beneficiary is unfortunately a 
common mistake that can have 
costly consequences. Many times, 
the ex-spouse would still be 
considered the beneficiary of the 
IRA assets because they are still 
listed on the beneficiary form. That 
might be the last thing a client 
would want and could be very 

difficult if not impossible to fix if 
not discovered until it is too late.

What if your client is in the that 
rare situation where he really 
does want to leave his IRA to 
his ex-spouse? He should still 
update his beneficiary form. Why? 
Well, some states are starting to 
adopt legislation that revokes a 
beneficiary designation naming 
an ex-spouse upon divorce. These 
state laws effectively bump an 
ex-spouse as IRA beneficiary 
when a divorce is finalized. If your 
client still wants his ex to get his 
IRA funds, after the divorce he 
should complete a new updated 
beneficiary designation form 
naming the former spouse. 

If a divorcing client is older, he may 
be concerned about the impact of 
the IRA transfer due to divorce on 
his required minimum distributions 
(RMDs). If an IRA owner is taking 
RMDs, there is no provision for 
adjusting the balance used for the 
calculation in the year an IRA is 
divided due to divorce. The client 
will still need to take an RMD 
calculated using the December 
31 prior year balance. This may 
result in a much bigger RMD than 
anticipated on a much smaller IRA. 
The good news is that this will only 
happen once. The December 31 
balance in the year of the division 
will be smaller after the split of the 
IRA assets and used to calculate 
the RMD for the next year. 

For younger clients who may 
have been taking substantially 
equal periodic payments [72(t) 
payments] to avoid the 10% early 
distribution penalty, there may 
be questions about whether 
the payment schedule may be 
adjusted to reflect the smaller 
balance that results from a transfer 
due to divorce. There is some good 
news here: Private letter rulings 
have allowed this without it being 
considered a modification of the 
payment plan. ◼

http://irahelp.com/splittingup
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Disclaimer as a Planning Tool

Using the Disclaimer as an Estate Planning Tool

Disclaiming is a concept that 
many people, at least initially, 

find difficult to grasp. The first 
reaction is always, “Who on 
earth would refuse to accept an 
inheritance?” Clients that inherit 
a piece of property with no value 
or which is a liability (both legal 
and financial), such as a vacant 
building that was condemned by 
city authorities – that's who! 

Even outside of our condemned 
building hypothetical, a disclaimer 
is a very valuable postmortem 
planning tool. It gives the 
beneficiaries one last opportunity 
to divert a bequest to accomplish 
family goals, such as tax savings 
or long-term investment growth. 
And while it’s true that these 
rules are used more often by 
wealthier Americans, anyone can 
incorporate them into their estate 
plan. When it comes to IRAs, 
account owners can anticipate 
this need by simply naming a 
contingent beneficiary. Of course, 
like any tax-law concept, there are 
specific rules to follow.

A qualified disclaimer is 
an irrevocable refusal by 
a potential beneficiary to 

accept benefits inherited at 
the death of the owner.

The Basics

Under the Tax Code, a qualified 
disclaimer is an irrevocable refusal 
by a potential beneficiary to accept 
benefits inherited at the death 
of the owner. The disclaimer can 
be complete or partial. In either 
event, it is a refusal to accept a 
part of a bequest. If done correctly, 
the disclaiming individual will be 
treated as having predeceased the 
donor. This results in the property 
passing directly to the contingent 
beneficiary and is not considered 

a taxable gift by the person issuing 
the disclaimer. 

To have a qualified disclaimer, four 
conditions must be met:
1. Writing: The refusal must be in 

writing. 
2. Timing: Generally, the disclaimer 

must be made within nine (9) 
months after the date of death. 
However, if the disclaiming 
beneficiary is under age 21, the 
deadline is extended to nine (9) 
months after reaching age 21.

3. No Acceptance: The disclaiming 
beneficiary must not have 
accepted any interest in the 
benefits. 

4. No Control: The disclaiming 
beneficiary cannot control to 
whom the property passes, and 
the property passes either to the 
spouse of the decedent, or to 
someone other than the person 
making the disclaimer. 

There are three types of 
disclaimers: a full disclaimer, 
a pecuniary (or dollar figure) 
disclaimer, and a fractional 
disclaimer. Obviously, the full 
disclaimer applies to the entire 
account. The pecuniary disclaimer 
involves disclaiming a specific 
dollar amount whereas the 
fractional disclaimer involves 
disclaiming a fraction of the total 
balance. Depending on the type of 
disclaimer, an income calculation 
on the disclaimed amount may 
also be necessary. 

It’s worth noting that there is 
no reason to rush a disclaimer 
of a retirement account simply 
because a required minimum 
distribution (RMD) is due. The IRS 
has held that accepting an RMD 
does not preclude disclaiming 
the remaining balance (Rev. Rul. 
2005-36). As a result, a beneficiary 
can receive an RMD and still issue 
a later disclaimer that falls within 
the applicable nine-month time 
period. As we’ll see in the coming 

examples, both the RMD and the 
income attributable to the RMD 
cannot be disclaimed. 

For each of the examples, we will 
use this same basic fact pattern: 

 σ Selena died on February 12, 
2017, well after she had begun 
receiving RMDs. 

 σ She did not, however, take her 
2017 RMD before she died. 

 σ Selena's 2017 RMD was $10,000. 
 σ She named her husband, Paul, 
as the primary beneficiary and 
their daughter, Carmen, as the 
contingent on her IRA.

 σ On the date of her death, the 
IRA had a fair market value of 
$200,000. 

 σ Paul delivered a written 
disclaimer to the IRA custodian 
on November 3, 2017, just before 
the nine-month expiration date.

Example 1:  
Complete Disclaimer 

After taking Selena’s 2017 
RMD, Paul decided he wanted 
to disclaim the rest of the 
IRA and allow it to pass to 
Carmen. Between Selena’s 
death (02/12/2017) and the date 
Paul delivered the disclaimer 
(11/03/2017), the IRA had 
generated $4,000 of income. 

Paul did not disclaim the 2017 
RMD ($10,000) that he already 
received. He also cannot disclaim 
the income attributable to the 
RMD. 

To determine the net income 
attributable, divide the RMD 
($10,000) by the IRA account 
balance on the date of death 
($200,000) and multiply it by the 
income for the relevant period 
($4,000). 

($10,000/$200,000) x $4,000 =  
$200 = Net Income Attributable
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Unlike the RMD, Paul is not 
required to take an immediate 
distribution of the net income 
attributable ($200). Instead, it can 
be held in a separate account 
within the IRA for his benefit. 
Going forward, Paul is required 
to withdraw RMDs from this 
amount. The rest of the IRA passes 
to Carmen, who can stretch 
distributions from the inherited IRA 
over her life expectancy or take an 
immediate distribution.

Example 2: 
Pecuniary Disclaimer 

In this example, Paul wants to 
disclaim only $60,000. As in the 
first example, Paul took the 2017 
RMD by December 31, 2017. The 
income on the RMD can remain in 
a separate account for his benefit 
or be withdrawn. 

Similarly, he must also disclaim 
the income related to his $60,000 
disclaimer. We determine income 
in the same manner as Example 1. 
The transfer ($60,000 disclaimer) 
is divided by the IRA account 
balance on the date of death 
($200,000) and then multiplied by 
the income for the period ($4,000). 

 
($60,000/$200,000) x $4,000 = 

$1,200 = Net Income Attributable   
 

$60,000 + $1,200 =  
$61,200 = Total Disclaimer

Carmen would be immediately 
entitled to the $61,200 as the 
contingent beneficiary; as stated 
above, she could also stretch the 
payments over her life expectancy. 
Paul would remain the beneficiary 
of the remaining balance. After 
the account is split, Paul can 
take advantage of the IRA rules, 
benefitting surviving spouses.

Example 3:  
Fractional Disclaimer 

Let's say Paul wanted to disclaim 
30% of the IRA. To calculate the 

transfer, we must determine the 
value of the IRA on the date of 
the disclaimer. (If the account 
is daily valued, you can obtain 
that information from the IRA 
custodian.) Use the value on the 
date-of-death ($200,000), plus the 
income for the period ($4,000), 
less any RMD and income on 
that RMD ($10,000). Remember to 
factor in any income allocable to 
previous RMDs.  

 
$200,000 + $4,000 - $10,000 = 
$194,000 = Value of the IRA on the 

Date of the Disclaimer
After reducing the balance for 
the income attributable to the 
2017 RMD ($200), we are left with 
$193,800 to split. 

 
($194,000 - $200) x 0.30 =  
$58,140 = Total Transfer

Carmen becomes the beneficiary 
of this sum, while Paul is still the 
beneficiary of the remaining IRA 
account balance.

Last Thoughts

When done correctly, disclaimers 
allow beneficiaries to make last 
minute changes to an estate plan 
that are still in accordance with 
the decedent’s underlying wishes. 
However, to really take advantage 
of this opportunity, the account 
holder should name a contingent 
beneficiary. 

Yes, a primary beneficiary can 
still disclaim an IRA regardless 
of any contingents. So what's the 
problem? If there is no contingent 
beneficiary named, the disclaimed 
IRA passes according to the IRA 
custodial agreement – creating 
a path that is outside of the 
decedent’s final wishes, potentially 
thwarting previous estate planning 
and probably creating negative tax 
implications. 

Disclaimers are most often used 
for tax planning purposes. This 

includes qualifying an interest 
for an estate tax deduction (e.g., 
marital or charitable) or to more 
efficiently use an exemption 
amount under the estate or 
generation skipping transfer 
taxes. Disclaimers can serve 
other purposes too. For example, 
Medicaid beneficiaries could use 
the disclaimer to remain eligible for 
government benefits (though this 
depends on state law). 

Additionally, the disclaimer 
can be used as a tax-free gift 
between a primary and contingent 
beneficiary. Remember, the tax law 
treats a disclaiming beneficiary 
as having predeceased the IRA 
owner. Thus, a spouse could 
disclaim and the assets could go 
to their children or grandchildren. 
A contingent beneficiary who 
is a young adult can use the 
disclaimed amount as a jump start 
on life (i.e., college expenses, new 
car or home purchase, or expenses 
related to a new career). The 
assets would also have a longer 
period for investment growth. 

Additionally, the disclaimer 
can be used as a tax-free 

gift between a primary and 
contingent beneficiary.

In the end, disclaimers should be 
considered and factored into an 
overall estate plan. With an IRA, 
that is as simple as naming one 
or more contingent beneficiaries. 
Given all of the complexities, 
any beneficiary considering a 
disclaimer should consider all 
the potential options and tax 
ramifications each choice presents 
before taking any action. This is 
one area where the advice of a 
knowledgeable attorney and/or tax 
advisor is necessary. ◼
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Sometimes I’ll ask clients, “If 
your doctor told you that you 

were going to have a stroke when 
you turned 70½, would he get 
your undivided attention? If you 
absolutely knew you were headed 
for a major medical emergency 
then, would you exercise more and 
eat healthier food?”
The answer is always YES! When 
someone knows a disaster is 
inevitable, he or she will do what 
it takes to minimize the danger or 
avoid it altogether.
As you probably guessed, this 
question becomes an intro to a 
discussion of required minimum 
distributions (RMDs). For 
people with traditional IRAs and 
employer-sponsored retirement 
accounts, there is no doubt about 
what will be required each year 
once age 70½ is reached. 

Tax Rate Uncertainty

Contrary to popular usage, an IRA 
is not an Individual Retirement 
Account. Instead, as the titles 
of both IRS Publications 590 
A [Contributions to Individual 
Retirement Arrangements 
(IRAs)] and 590 B [Distributions 
from Individual Retirement 
Arrangements (IRAs)] make clear, 
an IRA is an Individual Retirement 
Arrangement! 
When workers and their spouses 
start an IRA, they enter into an 
arrangement with Uncle Sam. 

The following is taken from IRS.
gov: 

“Topic Number 451 - Individual 
Retirement Arrangements (IRAs)  
An individual retirement 
arrangement (IRA) is a tax-
favored personal savings 
arrangement, which allows you 
to set aside money for retirement. 
There are several different types 
of IRAs, including traditional IRAs 
and Roth IRAs. You can set up 
an IRA with a bank, insurance 
company, or other financial 
institution.”

This arrangement is clear. The 
individual with an IRA can pay tax 
now or pay tax later. Clients who 
have a traditional IRA or a tax-
deferred account such as a 401(k) 
have chosen to pay the tax later. 
Even if they don't need the money 
in retirement, the “pay me later” 
part is pre-set, at reaching 70½. 

The RMD amount, set by IRS 
tables, is usually taxed as ordinary 
income, at then-current tax rates. 
That will be true even if the top 
income tax rate is 94%, as it was 
during World War II, after which 
it never dropped below 70% until 
1981. It’s true that the Tax Cuts and 
Jobs Act of 2017 (TCJA) cut income 
tax rates to 37% and lower, through 
2025. However, the U.S. national 
debt just increased from $20 trillion 
in September 2017 to more than 
$21 trillion in March 2018. 

Is it realistic to believe that tax rates 
will stay down when our national 
debt is increasing by a trillion 
dollars in six months? A more likely 
scenario is that rates will rise, 
hurting seniors who are taking 
fully taxable RMDs. Thus, Uncle 
Sam will be 100% in control of the 
tax rates imposed on RMDs for 
many clients. They will be forced 
to take distributions for the rest of 
their life, paying taxes at potentially 
steep rates.

And the tax bills won’t stop at 
death. IRA beneficiaries will also 
have to take RMDs from inherited 
IRAs and pay taxes on those 
distributions until the money is 
gone. For IRA owners as well as 
beneficiaries, any RMD shortfall 
will incur a 50% penalty. A client 
who misses a $30,000 RMD, for 
instance, will owe a $15,000 fine 
and still have to take a taxable 
$30,000 distribution!

Changing the Odds

The bottom line is that making this 
arrangement with Uncle Sam, via 
a traditional IRA, is taking a major 
gamble. IRA owners are taking the 
chance that tax rates will be lower 
in the future, when they withdraw 
tax-deferred dollars. However, tax 
rates could go up, so accumulating 
money in a traditional IRA is really 
a roll of the dice.

Because it’s no secret that RMDs 
begin at 70½, advisors can help 
clients beat Uncle Sam at his 
own game. The tax code not 
only includes RMDs and steep 
penalties but also provides a 
sweet spot for penalty-free IRA 
withdrawals, no matter how large 
or how small.

From age 59½ to age 70½, there is 
no 10% early distribution penalty 
for taking distributions from tax-
deferred accounts. During that 
decade-plus, there also is no 50% 
penalty for RMD shortfalls. Thus, 
IRA owners can start early and 
take distributions from their “tax 
infested” traditional IRAs. The after 
tax amounts can be moved into 
“forever tax free” accounts, a tactic 
clients will appreciate.

The tax code provides a 
sweet spot for penalty-free 
IRA withdrawals, no matter 

how large or how small.

Beat Uncle Sam to the Punch!

Beating Uncle Sam to the Punch!

https://www.irs.gov/taxtopics/tc451
https://www.irs.gov/taxtopics/tc451
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There are several different ways to 
do this. Clients who do it the right 
way might double the size of their 
estate, at a modest tax cost.

Sweet Spot Planning

For example, a hypothetical 
Chet Taylor has $1,000,000 in his 
traditional IRA at age 59½. If Chet 
waits until age 70½ to start taking 
RMDs, his IRA may have grown 
much larger in 11 years.

The larger Chet’s IRA, the larger 
the RMDs he must take, and the 
larger the tax bill. Who knows what 
the tax rate will be on Chet’s RMDs, 
in 2029?

Instead, Chet can take control of 
his IRA at age 59½. By taking a 
distribution now, he will know what 
tax rate he will pay and determine 
what to do with after tax dollars.

Suppose Chet can take $50,000 
from his IRA this year and still stay 
within the 22% tax bracket, when 
he and his wife Leila file their joint 
return. As long as the lower tax 
rates of the Tax Cuts and Jobs Act 
of 2017 remain in effect, the Taylors 
might as well take advantage, 
with relatively lightly taxed IRA 
distributions.

Assume Chet takes $50,000 from 
his IRA and pays tax at 22%, to 
net $39,000. Then he could use 
that money to buy a permanent 
life insurance policy with a death 
benefit around $1,000,000. 

If Chet were to die for any reason, 
his beneficiary (Leila) would not 
only receive the remaining balance 
of his $1,000,000 IRA but would 
also receive about $1,000,000 from 
the life insurance policy. This death 
benefit would probably avoid 
income tax.

From Good to Great

Life insurance companies have 
become very creative and 
competitive over the past several 
years. With the right kind of 

policy, clients can gain tax free 
advantages during their lifetime 
and their beneficiaries ultimately 
can receive tax free death benefits.
Living benefits available on certain 
life insurance policies include 
critical illness and chronic illness 
coverage. If Chet, in our example, 
acquires such a policy and has a 
heart attack, a stroke, or suffers 
from many other types of disabling 
ailments, he may have access to 
funds from his life insurance policy 
to pay those bills, without owing 
income tax.

With the right kind of 
[insurance] policy, clients 

can gain tax free advantages 
during their lifetime and 

their beneficiaries ultimately 
can receive tax-free death 

benefits.

Moreover, the tax code allows 
certain specific types of permanent 
life insurance policies to provide 
tax free loans to the policyholder. 
As long as a permanent life 
insurance policy has sufficient 
cash value, loans are available 
without a credit check or annoying 
paperwork.

Win-Win-Win Scenario

In our example, Chet has started 
to take his D’s (traditional IRA 
distributions) early, before there are 
any Rs or Ms (required minimum 
withdrawals). Assume he does 
so each year, withdrawing just 
enough to stay in a low tax bracket 
and putting the after-tax cash flow 
into a carefully selected permanent 
life insurance policy.
On the one hand, these “early 
RMDs” will shrink his traditional 
IRA. By the time Chet reaches age 
70½, a smaller IRA will reduce 
the amount of taxable RMDs and 
lessen his exposure to rising tax 
rates.

On the other hand, all the 
premiums paid in while Chet 
was in the “sweet spot,” penalty 
free, will have accumulated in 
his insurance policy’s cash value, 
without a tax on any investment 
earnings. When he reaches age 
70½, he can start taking tax-free 
distributions from this policy, via 
loans. 

Meanwhile, his insurance policy 
will remain in force, eventually 
paying an income tax free death 
benefit to Leila, Chet’s beneficiary. 
If Chet is unmarried, or if Leila has 
ample assets, the policy can be set 
up to pay a tax-free death benefit 
to Chet’s children and loved ones.

Going the Roth Route

The above example assumes 
that Chet is healthy, so he can 
qualify for reasonably priced life 
insurance. Some clients, though, 
might be in poor health, making 
this strategy less appealing. As an 
alternative, such clients can still 
start taking distributions at age 
59½. Instead of buying cash value 
life insurance, they can do partial 
Roth IRA conversions each year.

Using the same Chet example, 
he could annually take $50,000 
from his $1,000,000 traditional 
IRA. Assume he stays in the 22% 
tax bracket, and Chet can pay the 
$11,000 tax from other funds, he 
can put all $50,000 into a Roth IRA. 

Chet has already reached age 
59½, in this example. Thus, after 
five years, all Roth IRA withdrawals 
will be tax free. Chet’s Roth IRA 
beneficiaries also will have the 
opportunity for tax free Roth IRA 
payouts, if they inherit the account 
after his death.

It’s true that a Roth IRA will not 
provide an increased death benefit 
or the lifetime care benefits 
that may be available from life 
insurance. Nevertheless, partial 
Roth IRA conversions have ample 
advantages.
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As clients continue to build the value 
of their Roth IRA each year through 
partial conversions, they will trim 
the future tax impact of the RMDs 
from their traditional IRA. Roth IRA 
owners do not have to take RMDs 
from these accounts, so more money 
can be accumulated over the years. 
Eventually, all distributions from the 
Roth IRA can be tax free, leaving 
Uncle Sam on the bench. Clients 
will have to pay taxes on a Roth IRA 
conversion upfront, but advisors can 
help them tailor partial conversions 
to stay within some of the lowest tax 
rates in history. Tax savvy Roth IRA 
conversions now will reduce the risk 
of waiting and discovering that tax 
rates have doubled a decade from 
now, when clients are forced to take 
hefty RMDs at age 70½. 

For a Rewarding Retirement

As Ed Slott has said many times, 
"The #1 thing that will separate you 
from the retirement of your dreams 
is taxes!" Ed also points out that "Life 
insurance doesn't cost - it pays!" 

By using sweet spot IRA distributions 
to fund life insurance and Roth 
conversions, clients can move 
money from tax deferred to tax 
free territory. This is the way to 
beat Uncle Sam at his own game. 

That's why I personally own 10 life 
insurance policies. I also own two 
Roth IRAs. In fact, I converted a 
large traditional IRA to a Roth IRA in 
2018, to take advantage of the low 
tax rates in the TCJA. Tax-free beats 
taxable every time! And I believe 
in beating the IRS to the punch. It's 
time to get rid of the tax man now, 
not later. ◼

Brad Pistole is the CEO of Trinity 
Insurance & Financial Services, INC in 
Ozark, MO. He graduated with a BS in 
Education from Arkansas Tech in 1993. 
He holds his Life and Health and P&C 
Licenses in Missouri and Arkansas. 
He is a member of the National Ethics 
Association and the Ozark Chamber of 
Commerce. Brad has been recognized 
as a member of Ed Slott's Master Elite 
IRA Advisor GroupSM from 2010-2018. 
He has also been a member of the 
Million Dollar Round Table “The Premier 
Association of Financial Professionals” 
from 2011-2018. He was awarded “Top 
of the Table” honors in 2015-2018. Brad 
was named the 2018 Safe Money Radio 
Advisor of the Year. He is the Author 
of the #1 Best Seller SAFE MONEY 
MATTERS – and he hosts Safe Money 
Radio each week on several local 
stations in Missouri and Arkansas. Brad 
can be reached at (417) 581-9222 or 
guaranteedsafemoney@gmail.com. 
Visit guaranteedsafemoney.com for 
more info.
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Exclusive 2-Day IRA Workshop

July 26 – 27, 2018   
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IRAs (Including SEPs and SIMPLEs)

There must be a divorce decree issued according 
to state domestic relations law that addresses the 
marital property rights.

A qualified domestic relations order (QDRO) is not 
necessary to divide IRAs.

The correct way to divide IRA funds in compliance 
with a divorce decree is through a trustee-to-trustee 
transfer from one spouse’s IRA to the other spouse’s 
IRA.

Keep in mind: A divorce decree requires the IRA 
owner to act, not the IRA custodian. The divorce 
decree should be specific about how and when 
assets are split. It should clearly state who is 
responsible for any fees and how they are paid.

The financial advisor or IRA owner should provide 
a copy of the divorce decree to the IRA custodian. 
The IRA owner should complete paperwork with the 
IRA custodian authorizing a transfer of the portion 
awarded to the ex-spouse.

If the ex-spouse already has his or her own IRA, 
the funds may be transferred to that IRA. If the ex-
spouse does not have an IRA, then he or she will 
need to complete necessary paperwork to establish 
one.

The IRA custodian will then move the funds from the 
IRA to the spouse’s IRA. There is no reporting to the 
IRS.

Keep in mind: If the ex-spouse who receives the 
funds decides to take a distribution from his or her 
IRA, that distribution would be taxable. If the spouse 
who takes the distribution were under age 59 ½, the 
10% early distribution penalty would also apply.

Employer Plans

A QDRO is necessary to transfer employer plan 
assets due to divorce.

The QDRO should state either a percentage or a 
dollar amount, not that assets will be split in the 
same percentage as other assets.

Make sure that a percentage will carry out the 
agreement’s intent.

Make sure that the non-plan participant spouse 
gets the DRO (domestic relations order) done by 
the attorney. The employer plan assets cannot be 
split without the DRO.

The employer plan may have a model QDRO form 
available. The use of such a form by the non-plan 
participant spouse and their attorney could reduce 
the costs of drafting the DRO and could reduce 
the time needed to approve it.

The plan administrator has a reasonable time 
to certify that the DRO meets ERISA plan 
requirements to be a QDRO.

During this time, the plan must separately account 
for ex-spouse’s plan assets and protect them from 
being distributed to the plan participant or any 
other person while the QDRO is being processed.

Once approved, the ex-spouse has control of 
their share of plan assets. In most cases, the ex-
spouse can withdraw the plan funds. The QDRO 
cannot force the plan to make a distribution that it 
otherwise does not allow.

If the plan does not allow a distribution until the 
participant has a triggering event, the ex-spouse 
will have to wait.$$ $
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SPLITTING 
RETIREMENT ACCOUNTS IN DIVORCE

It All Depends on the Account Type


