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How the Tax Cuts and Jobs Act Impacts 
Alimony Payments

The sweeping changes created by 
the Tax Cuts and Jobs Act (TCJA) 

also extend to family law – i.e., the 
treatment of alimony payments. 

For Better or for Worse?

Before TCJA, alimony was considered 
taxable income to the recipient and 
tax deductible to the payor. For the 
payor, this was an above-the-line 
deduction, meaning you can take the 
deduction without itemizing. 

Beginning in 2019, this will 
change. Alimony will no longer be 
deductible by the payor and will 
be tax-free income to the recipient. 
This turnaround from the current 
treatment of alimony reverses law 
that has been in place since 1942.

Under TCJA, this new treatment will 
apply to payments required under a 
divorce decree that is either executed 
after December 31, 2018 or modified 
after that date, and the modification 
specifically opts into the new TCJA 
treatment of alimony payments. (This 
means that existing agreements and 
those executed by year’s end will 
continue to use the pre-TCJA tax 
treatment for alimony.)
While the new TCJA rules might 
seem like a significant victory for 
spouses who receive alimony, it is 
not. First, the ability to take an above-
the-line deduction of 100% of alimony 

payments provided an incentive to 
reach an agreement, as opposed to 
battling it out in court. Second, even 
though the recipient ex-spouse had 
to include the alimony as taxable 
income, many times this person had 
low enough income that the effect 
was negligible. Third, by taxing the 
paying spouse, the amount of tax 
ultimately paid is increased. That 
means there is less to split between 
the parties. 
Example: After Jacob and Lisa 
divorce, Jacob will be in the 35% 
tax bracket and Lisa will be in the 
new 22% tax bracket. If their divorce 
agreement is executed…

 σ Before the end of 2018, every $1,000 
of income received by Jacob that 
he uses to pay alimony will provide 
Lisa with $780 of after-tax income, 
after she pays her 22% tax rate 
on the sum [i.e., $1,000 – ($1,000 x 
22%) = $780]. 

 σ After 2018, each $1,000 of income 
Jacob receives will be subject to 
$350 of tax (i.e., $1,000 x 35%). In 
other words, IRS is collecting $130 
more in tax from the $1,000 used to 
pay alimony under the new rules. 

After 2018, in order for Lisa to receive 
the same $780 of after-tax alimony 
that she would have had under the  
pre-2019 rules, Jacob would have to 
use 20% more of his pre-tax income, 
or $1,200 (i.e., $1,200 – 35% tax = 
$780).

https://www.irahelp.com/2-day
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Other Considerations
Reversing who pays the tax on 
alimony has other consequences. 
Under the pre-2019 rules, alimony 
was deductible only if several 
conditions were met, including 
that it must be paid in cash. With 
alimony no longer deductible, 
these rules are irrelevant. Thus, 
flexibility in structuring alimony 
payments increases greatly. 
For example, nondeductible 
alimony can be funded with other 
property. Therefore, a lump-sum 
payment of alimony might be 
funded with stocks, bonds, real 
estate, or even assets in a qualified 
retirement plan under a qualified 
domestic relations order (QDRO) 
or IRA via direct trustee-to-trustee 
transfer. 
On the flip side of the coin, alimony 
recipients who are subject to the 
new TCJA rules will not be able to 
use those payments to fund IRA 
contributions. When the payments 
were taxable, the recipient could 
contribute to an IRA, even if they 
did not have another source of 
earned income. Under the new 
rules, the payments are tax-free, so 
they no longer qualify as earned 
income and cannot be the basis 
of an IRA contribution. Thus, 
alimony recipients can no longer 
use these payments to create tax-
advantaged retirement savings.

Planning Opportunity
Once these rules go into effect, 
payors of alimony should consider 
transferring tax-favored accounts 
through either a property 
settlement or even as alimony 

itself. While these ideas aren’t new, 
they now carry more weight under 
the TCJA alimony rules. 
Example: Sean and Eliza hammer 
out an alimony agreement in 2019, 
making them subject to the new 
rules. After their divorce, Sean will 
be in the 35% tax bracket and Eliza 
will be in the 22% bracket. As in 
our first example, Eliza will receive 
$650 of after-tax income for every 
$1,000 of income Sean uses to pay 
alimony. But what if Sean looks to 
meet his alimony obligation with 
tax-favored assets, like a qualified 
plan or IRA? 
If the transfer is done via a QDRO 
(for qualified plans) or a direct 
trustee-to-trustee transfer in 
accordance with the divorce 
decree (for IRAs), then Eliza 
receives the funds tax-free. Since 
distributions from either of these 
accounts are treated as ordinary 
income, Eliza receives $780 in 
after-tax money for every $1,000 
transferred to her once she opts to 
withdraw the money. That is more 
than conventional alimony. 

Alimony recipients can no 
longer use these payments 
to create tax-advantaged 

retirement savings.

If the money is coming from a 
qualified plan, she can withdraw 
those amounts before age 59½ 
and not be subject to the 10% 
penalty. If the funds come from 
an IRA, the 10% early distribution 
penalty will apply to any 
subsequent distribution unless she 
is at least age 59½ or one of the 

other exceptions apply. Either way, 
she gets a tax-favored retirement 
savings account that will hopefully 
grow in time. 
If the transfer is completed as 
described, Sean won’t pay tax 
on the transfer. Also, since the 
funds are no longer his, he cannot 
withdraw them and thus will not 
pay tax on any future distribution. 
Sean meets his obligation to Eliza 
by using pre-tax dollars. This result 
can be a win-win scenario for both 
parties which also reduces the 
IRS’ take (thereby increasing the 
amount available to divide). 
Of course, there are drawbacks. A 
recipient spouse under age 59½ 
may need cash for living expenses, 
and withdrawals from her own IRA 
will be subject to the 10% penalty. 
Even though the penalty doesn’t 
apply to QDROs under a qualified 
plan, the plan does not have to 
grant an ex-spouse immediate 
access to QDRO funds. 
While delays are more common 
in defined benefit plans, defined 
contribution plans, like 401(k)s or 
profit-sharing plans, can impose 
delays as well. Potential alimony 
payors will want to check with their 
plan before proposing this solution.
Regardless of which side of the 
fence you sit – payor or recipient – 
TCJA creates a huge incentive for 
those in the midst of a divorce to 
consider finalizing the agreement 
before December 31, 2018. At 
the very least, a tax professional 
should review the situation under 
both sets of rules. For agreements 
made or modified in 2019 or later, 
TCJA gives rise to new planning 
opportunities. ◼ 

The Securities and Exchange 
Commission's (SEC) Office of 

Investor Education and Advocacy 
updated their investor alert for 
self-directed IRAs and fraud on 
August 8, 2018. A self-directed IRA 
is a form of an IRA (including SEP, 
SIMPLE or Roth), just as rollover, 
stretch and inherited IRAs are. 

Overview

An IRA account must be held by 
a custodian. A self-directed IRA 
custodian can be a bank, trust 
company, or other entity approved 
by IRS to act as a custodian. Just 
titling an asset in the name of an 
IRA does not make it an IRA asset. 

An IRA is established by 
completing an IRA application and 
beneficiary form and receiving a 
copy of the IRA agreement which 
gives the rules of the IRA. The IRA 
is then funded, and those funds 
are used to purchase the assets 
held in the IRA.  This process is the 
same for self-directed IRAs.

SEC Investor Alert for Self-Directed IRAs
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An IRA held at most institutions 
is limited to investing in stocks, 
bonds and mutual funds. While 
there are thousands of investment 
options from which to choose, 
there are also alternative options 
for IRA investments that are 
permissible under the tax code. 
Self-directed IRAs give the IRA 
owner access to those alternative 
investments. 
The only prohibited investments for 
an IRA are collectibles (most coins, 
artwork, alcohol, motor vehicles, 
etc.), life insurance and subchapter 
S Corporation stock. Alternative 
investments include real estate, 
promissory notes, mortgages, 
private placement securities, tax 
liens, certain precious metals, etc.
The most recent addition to this list 
is “digital assets” such as bitcoin, 
litecoin, or ethereum. 
Self-directed IRA agreements differ 
from other IRA agreements. They 
generally limit the self-directed 
custodian’s duties, provide a place 
to hold the alternative investments 
and perform the necessary tax 
reporting. They do not offer any 
investment advice. 
The responsibility for all 
investment choices rests solely 
on the self-directed IRA owner. 
If there is a problem with the 
investment, the custodian 
generally has no liability.

SEC Concerns

Self-directed IRA custodians 
provide a lower level of protection 
for their account owners by 
providing little or no information on 
the investments or promotors used 
by the account owners. 
“Fraudsters” may misrepresent the 
role or duties of a self-directed IRA 
custodian. They may also imply 
that investments are protected 
against losses. 
Retirement accounts are generally 
held as long-term investments. 
There are penalties for early 

withdrawals and no required 
distributions until age 70½ 
except for Roth IRAs that have no 
required distributions. 

These characteristics make it 
easier for fraud to be committed 
in retirement accounts, as there 
may be less active oversight on the 
part of the IRA owner to monitor 
the account. Many alternative 
investments have little public 
information available and what 
is available may not be properly 
audited, if at all. This makes it 
harder for the IRA owner to make 
an informed decision.

How to Reduce Fraud Risk

The SEC alert lists a number of 
ways for self-directed IRA owners 
to reduce possible fraud.

Alternative investments may be 
difficult to value. Oftentimes, the 
only source of information is what 
comes from the promoter and the 
custodian does little, if anything, 
to verify the value of the asset. 
Whenever possible, the IRA owner 
should take steps to independently 
verify the information provided on 
account statements. 

 σ An easier alternative is to avoid 
unsolicited investment offers. Be 
wary of offers that require IRA 
funds to be moved to a new self-
directed IRA designed to hold 
the investment being pitched.

 σ Ask questions. Ask if the 
promoter is registered or 
licensed and if the investment is 
registered. Then check out the 
answers.

 σ Watch out for “guaranteed” 
returns. This is a classic feature 
of frauds. All investments carry 
a risk of fluctuating gains and 
losses. Typically, the greater the 
risk the greater the return, if the 
investment does well. There are 
no guarantees. 

 σ Consult a professional, but not 
just a professional brought in 
by the promoter. Choose an 
independent professional. 

Recourse for Fraud Victims

IRA owners who have suffered 
a loss or who have information 
about a scam should contact 
the SEC complaint center and/
or the respective state securities 
administrator. The SEC also has 
a bulletin, How Harmed Investors 
May Recover Money, that has 
information on how victims might 
recover funds lost due to fraud. ◼  

Links from the SEC Alert:

SEC.gov and Investor.gov
 ρ Investor Alert: Self-Directed IRAs and the Rick 

of Fraud | investor.gov/additional-resources/news-
alerts/alerts-bulletins/investor-alert-self-directed-
iras-risk-fraud

 ρ Spotlight on Initial Coin Offerings and Digital 
Assets | investor.gov/additional-resources/
specialized-resources/spotlight-initial-coin-
offerings-digital-assets

 ρ SEC v. Hoplon Financial Group et al. | sec.gov/
litigation/litreleases/2018/lr24031.htm

 ρ SEC v. Lucita A. Zamoras | sec.gov/litigation/
litreleases/2017/lr23798.htm

 ρ SEC Complaint Center | investor.gov/additional-
resources/general-resources/glossary/complaints

 ρ Resources for Victims of Securities Violations  
investor.gov/protect-your-investments/fraud/
resources-victims-securities-law-violations

 ρ Investor Bulletin: How Harmed Investors 
May Recover Money | investor.gov/additional-
resources/news-alerts/alerts-bulletins/investor-
bulletin-how-victims-securities-law

 ρ Questions You Should Ask About Your 
Investments | investor.gov/system/files/
publications/documents/english/AskQuestions_
brochure_508_9-20.pdf

 ρ How to Avoid Fraud | investor.gov/protect-your-
investments/fraud/how-avoid-fraud

Enforcement & Trading Markets Div.
 ρ Potentially Unlawful Online Platforms for Trading 

Digital Assets | sec.gov/news/public-statement/
enforcement-tm-statement-potentially-unlawful-
online-platforms-trading

State Regulators
 ρ NASAA |  nasaa.org/about-us/contact-us/

contact-your-regulator/

IRS
 ρ IRA Resource Guide | irs.gov/retirement-plans/

ira-online-resource-guide

http://SEC.gov
http://Investor.gov
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-alert-self-directed-iras-risk-fraud
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-alert-self-directed-iras-risk-fraud
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-alert-self-directed-iras-risk-fraud
https://www.sec.gov/investor/alerts/sdira.html
https://www.investor.gov/additional-resources/specialized-resources/spotlight-initial-coin-offerings-digital-assets
https://www.investor.gov/additional-resources/specialized-resources/spotlight-initial-coin-offerings-digital-assets
https://www.investor.gov/additional-resources/specialized-resources/spotlight-initial-coin-offerings-digital-assets
https://www.sec.gov/litigation/litreleases/2018/lr24031.htm
https://www.sec.gov/litigation/litreleases/2018/lr24031.htm
https://www.sec.gov/litigation/litreleases/2017/lr23798.htm
https://www.sec.gov/litigation/litreleases/2017/lr23798.htm
https://www.investor.gov/additional-resources/general-resources/glossary/complaints 
https://www.investor.gov/additional-resources/general-resources/glossary/complaints 
https://www.investor.gov/protect-your-investments/fraud/resources-victims-securities-law-violations
https://www.investor.gov/protect-your-investments/fraud/resources-victims-securities-law-violations
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-bulletin-how-victims-securities-law
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-bulletin-how-victims-securities-law
https://www.investor.gov/additional-resources/news-alerts/alerts-bulletins/investor-bulletin-how-victims-securities-law
https://www.investor.gov/system/files/publications/documents/english/AskQuestions_brochure_508_9-20.pdf
https://www.investor.gov/system/files/publications/documents/english/AskQuestions_brochure_508_9-20.pdf
https://www.investor.gov/system/files/publications/documents/english/AskQuestions_brochure_508_9-20.pdf
https://www.investor.gov/protect-your-investments/fraud/how-avoid-fraud
https://www.investor.gov/protect-your-investments/fraud/how-avoid-fraud
https://www.sec.gov/news/public-statement/enforcement-tm-statement-potentially-unlawful-online-platforms-trading
https://www.sec.gov/news/public-statement/enforcement-tm-statement-potentially-unlawful-online-platforms-trading
https://www.sec.gov/news/public-statement/enforcement-tm-statement-potentially-unlawful-online-platforms-trading
http://www.nasaa.org/about-us/contact-us/contact-your-regulator/
http://www.nasaa.org/about-us/contact-us/contact-your-regulator/
https://www.irs.gov/retirement-plans/ira-online-resource-guide
https://www.irs.gov/retirement-plans/ira-online-resource-guide
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How-to Integrate QCDs

How-to Guide: Integrate QCDs into Planning

A qualified charitable distribution 
(QCD) is a tax break that 

allows clients to transfer funds 
from their IRA to a charity, tax-free. 
Legislation in recent years has 
significantly impacted QCDs. The 
Protecting Americans from Tax 
Hikes (PATH) Act of 2015 made 
them permanent and last year’s 
Tax Cuts and Jobs Act (TCJA) 
made them even more valuable. 
Tax experts agree that not enough 
people are taking advantage of 
QCDs. In fact, there is a strong 
case to be made that every client 
subject to required minimum 
distributions (RMDs) who gives to 
charity should use them. 
Here are steps advisors can take to 
be sure their clients don’t miss out 
on this tax break for 2018.

Understand the Impact of Tax 
Reform

Tax reform has changed the 
game for most taxpayers for 2018. 
Although no changes were made 
specifically to the QCD rules, other 
tax law changes make the QCD 
more valuable. 
How can this be? Well, many 
clients may not have enough 
charitable, medical or other 
remaining deductions that survived 
tax reform to itemize, so for the 
first time in years, they will use the 
standard deduction in 2018, which 
has been increased.
These clients who are now taking 
the standard deduction, will 
no longer be able to get a tax 
deduction for their charitable gifts. 
This is where QCDs come into 
play. QCDs will effectively add to 
the standard deduction (or existing 
charitable deduction if itemizing) 
by allowing the donations made 
from the IRA to be excluded from 
income, lowering adjusted gross 
income (AGI).
The QCD can actually add to the 

standard deduction which results, 
in effect, with getting the standard 
deduction plus the charitable 
deduction.

Identify Clients Who Can 
Benefit from QCDs in 2018 

Not all clients qualify for QCDs so 
focus on the ones who can. The 
QCD only applies to IRA owners 
and beneficiaries who are 70½ 
years old or older. The client must 
actually be age 70½ or older at the 
time of the QCD. Reaching that 
age later in the year is not good 
enough. If your client is a married 
couple who both qualify for the 
QCD and have IRAs, they can each 
use the QCD and increase the tax 
benefit of their giving. 

Mix QCD Planning with RMD 
Planning

A QCD can satisfy a 2018 RMD. 
It also can minimize or even 
eliminate the tax hit of the RMD. 
Because the QCD is not included 
in income, it avoids the tax 
problems created by RMDs. It 
keeps AGI lower and thus reduces 
“stealth” taxes. 

The bottom line is that a QCD will 
almost always save taxes and it 
will never raise taxes. This is a tax 
break that should be discussed 
with all clients who are subject to 
RMDs. Timing is critical! Have the 
conversation before any RMDs for 
2018 are taken. 

The bottom line is that a 
QCD will almost always save 
taxes and it will never raise 

taxes.

If a client has already taken their 
RMD for 2018 from their IRA, it is 
too late to satisfy it with a QCD. 
The 2018 RMD cannot be put back 
or rolled over and then a QCD 

be done. There is no “do-over” 
and the client will miss out on the 
benefits of using a QCD to satisfy 
their RMD.

Know the QCD Limits

QCDs are available from IRAs, 
Roth IRAs and inactive SEP 
and SIMPLE IRAs. There are no 
QCDs allowed from employer 
plans. QCDs apply only to taxable 
amounts in the IRA. This is an 
exception to the pro-rata rule that 
usually applies to IRA distributions. 
Only taxable amounts in a Roth 
IRA will qualify.

QCDs are capped at $100,000 per 
person, per year. For a married 
couple where each spouse has 
their own IRA(s), each spouse 
can contribute up to $100,000 
from their own IRA(s). If more 
than $100,000 is withdrawn from 
a client’s IRA and contributed to 
a charity, a client may not carry 
over the excess to a future year. 
The client can use the QCD 
exception for the first $100,000 
of the distribution; the remaining 
amount will be treated as a taxable 
distribution. The client can take 
a charitable deduction for the 
amount over $100,000, if they 
itemize deductions and otherwise 
qualify for the deduction.

Satisfy the QCD Requirements

A QCD can only be made to 
a charity which is eligible to 
receive tax-deductible charitable 
contributions under IRS rules. 
The QCD rules are not available 
for gifts made to grant making 
foundations, donor advised funds 
or charitable gift annuities. The 
contribution to the charity would 
have had to be entirely deductible 
if it were not made from an IRA. A 
taxpayer does not have to itemize 
deductions, but the gift to the 
charity must still meet all of the 
deductibility rules. 
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2x Death Creates Tangled RMDs

Guest IRA Expert
 

Natalie Choate, J.D.
 

Nutter McClennen  
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Most advisors will encounter 
this situation: Someone dies 

leaving retirement benefits to his 
surviving spouse, but the second 
spouse soon dies without taking 
any actions on those accounts. 
Beyond the emotional, financial, 
and legal issues created by those 
deaths, the survivors face the most 
confusing situation that arises in 
computing required minimum 
distributions (RMDs).  Recently, I 
told a family that RMDs could be 
different for each of their father’s 

three retirement accounts, which 
all designated their mother as 
beneficiary. 

As explained below, a seemingly 
straightforward RMD calculation 
can become surprising due to 
a little-known quirk called the 
“deemed election” by the surviving 
spouse to treat an inherited IRA as 
her own. 

Often, the RMD news is not good 
for the survivors. For possible ways 
to improve the outcome, see this 
article’s conclusion.

Key Questions

When discussing RMDs after both 
spouses die, I ask these questions:
1. Is the account a traditional IRA, 

a Roth IRA or a qualified plan?  
RMDs rules can be quite 
different for each type. 

2. What are the spouses’ birth and 
death dates? This information is 

critical in computing RMDs for 
the different plans.

3. Did Spouse #1 die before or after 
his required beginning date 
(RBD) for RMDs? The RBD may 
depend on the type of plan.

4. Who is entitled to ownership 
of the account once Spouse #2 
also dies? The payout period 
generally will be the same after 
the second death, regardless 
of who benefits, but in certain 
cases it makes a difference.

No Action

In the following examples, Year 1 is 
the year of the first death, Year 2 is 
the year the second spouse dies, 
and Year 3 is the first year both 
spouses are deceased.
Example: Max dies with three 
retirement accounts. All named 
his wife, Mimi, as the designated 
beneficiary. Say Max has a 
traditional IRA worth $1 million 

Double Deaths Create Tangled RMDs

There can be no benefit back to 
the taxpayer. They cannot receive 
even a mug or a tote bag. The 
distribution from the IRA to a 
charity can satisfy an outstanding 
pledge to the charity without 
causing a prohibited transaction.

The charitable substantiation 
requirements apply. Your client 
should have documentation 
to substantiate the donation – 
something in writing from the 
charity – showing the date and 
amount of the contribution. Make 
sure your clients obtain that 
information when the QCD occurs. 

Do a Direct Transfer

If a client wants to do a QCD, 
they must make a direct IRA 
transfer from the IRA to the charity. 
Advisors should instruct the IRA 
custodian to make the distribution 
check payable to the charity of 
your client’s choice. If a check that 

is payable to a charity is sent to the 
client for delivery to the charity, it 
will be treated as a direct payment. 

Make the Deadline

With only a few months left in the 
year, the deadline for doing a 2018 
QCD is quickly approaching. A 
QCD must be done by December 
31, 2018 to count for the 2018 tax 
year. Be sure your clients are aware 
of this critical deadline! While a 
client may be able to make a prior 
year IRA contribution, there is no 
such thing as a “prior-year” QCD. 
Clients who wait until Spring 2019 
when they are working on their 
2018 taxes to consider a QCD for 
2018 will be out of luck and will 
miss out on this tax break. 

Alert the Tax Preparer

The IRA custodian will not be 
separately reporting the QCD 
on the Form 1099-R showing the 

distribution from the IRA. There 
is no special code or box on the 
1099-R to identify the QCD. 

A QCD must be done by 
December 31, 2018 to count 

for the 2018 tax year. 

This means it is up to the client to 
be sure to let IRS know about the 
QCD by including the information 
on their 2018 tax return. Without 
any special information appearing 
on the 2018 1099-R, it is very easy 
for a CPA or other tax preparer 
during the busy tax season to miss 
that a QCD was done. 
Here is where advisors can show 
their value to clients. Don’t let 
clients who have done everything 
right, miss out in the end. Be sure 
to alert the tax preparers/CPAs 
that a client has done a 2018 QCD 
so your clients can get the benefit 
on their tax returns. ◼
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at the end of the year before his 
death. Max dies in Year 1, the year 
he reached age 79, leaving the IRA 
to Mimi (age 72 in Year 1) as the 
beneficiary. Note that Max died 
after his RBD (for an IRA, April 1 of 
the year after the year the owner 
turns 70½).

As a surviving spouse and sole 
beneficiary, Mimi must take Max’s 
RMD for Year 1, if he died before 
taking that year’s entire RMD. If 
Mimi remains a beneficiary, she 
must take RMDs over her single 
life expectancy, recalculated 
annually, beginning in Year 2. 

Instead, Mimi, as Max’s widow and 
beneficiary, could elect to treat 
Max’s IRA as her own or could 
take the money out of Max’s IRA 
and move it into her own IRA. This 
election (or rollover) is usually 
the best option for a surviving 
spouse because future RMDs 
will be calculated by using the 
IRS’ Uniform Lifetime Table. The 
Uniform Lifetime Table produces 
smaller RMDs than the IRS’ 
Single Life Table, which would 
apply if Mimi held Max’s IRA as 
beneficiary. 

Our premise is that Mimi didn’t 
take any distributions, make any 
positive election, or roll over the 
account to her own IRA, after 
Max’s death. So, what happens 
when she dies? 

Missed RMD Triggers Deemed 
Election

Max’s RMD for Year 1 was 
$51,282.05, which is the $1 million 
previous year-end IRA balance 
divided by 19.5, the factor for 
age 79 (Max’s age on his Year 
1 birthday) from the Uniform 
Lifetime Table. Suppose that Max 
died after taking only $50,000 from 
the IRA for Year 1 and Mimi did 
nothing with that IRA in that year.

Strange but true: Here, Mimi is 
deemed to have elected to treat 
Max’s IRA as her own IRA! 

That’s because Mimi let the year-
of-death deadline pass without 
having withdrawn the balance of 
Max’s RMD. IRS regulations say 
that one way a surviving spouse 
can elect to treat the IRA as her 
own is to fail to take the full RMD. 
In our scenario, Mimi has 
unintentionally elected to treat 
the IRA inherited from Max as her 
own. Because she also is older 
than 70½, Mimi’s Year 2 RMD 
is calculated under the Uniform 
Lifetime Table for 73 (her age on 
her Year 2 birthday), which gives a 
divisor of 24.7. 
Now suppose Mimi dies before 
the end of Year 2. The IRA 
document might stipulate that 
upon her death, the IRA will 
automatically pass to her children 
and the Applicable Distribution 
Period (ADP) will be their life 
expectancies. That would be a 
favorable outcome. 

In our scenario, Mimi has 
unintentionally elected to 

treat the IRA inherited from 
Max as her own. 

Realistically, the IRA document 
likely will say that if Mimi dies 
without having affirmatively named 
a beneficiary, the successor 
beneficiary will be her estate. 
Then the ADP will be what’s left of 
Mimi’s single life expectancy. The 
divisor for Year 3 will be 13.8 (the 
14.8 divisor for age 73, Mimi’s age 
attained in her year of death, minus 
1). The children will have a 13.8-
year payout period for this IRA, 
rather than using their longer life 
expectancies.
But what has happened to those 
RMDs for Max’s year of death and 
for Mimi’s first RMD (if she does not 
take it)? They don’t just disappear. 
Mimi’s beneficiaries will have 
to take those distributions. Any 
distributions taken late, such as 
Max’s, will incur the 50% penalty 

which they can request that IRS 
waive. 

Paid in Full? No Deemed 
Election!

Alternatively, what if Max had taken 
his full RMD prior to his death? 
With no RMD shortfall, Mimi would 
not be deemed to elect treating 
the IRA as her own in that year. 
Then Mimi’s Year 2 divisor would 
be 14.8, the single life factor for a 
beneficiary age 73 in the year after 
the IRA owner’s death.

Now suppose that in Year 2, the 
first year that Mimi must take an 
RMD as a beneficiary, she dies 
before the year-end RMD deadline. 
Again, there is no deemed election 
by Mimi to treat the IRA inherited 
from Max as her own. 

Then the children’s ADP for Year 3 
and later years will be the balance 
of Mimi’s life expectancy. They 
would start with the single life 
factor (14.8) for the age (73) Mimi 
attained in the year of her death; 
the Year 3 RMD would be this 
number reduced by one (13.8). 
Subsequently, the children will 
reduce that divisor by one each 
year: 12.8, 11.8, etc.

The bottom line is that a surviving 
spouse’s failure to take an RMD 
can make a large difference for 
the years after the first death 
and through the year of the 
survivor’s death (divisor of 24.7 
from the Uniform Lifetime table 
vs. 14.8 on the Single Life Table, 
in this example). For years after 
the survivor’s death, there is no 
difference in this example, but 
there would have been a small 
difference if Mimi had lived a little 
longer.

Roth IRA: Automatic Election?

Max also left Mimi a Roth IRA. 
As sole beneficiary, she again 
did nothing with the account, 
but the result may differ from the 
traditional IRA’s deemed election.
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2x Death Creates Tangled RMDs

With a Roth IRA, the owner has no 
RMDs and thus never dies after 
the RBD. Even so, there can be a 
deemed election for an inherited 
Roth IRA. The IRS standard form 
for a Roth IRA (which many IRA 
providers follow) includes an 
automatic election by the surviving 
spouse to treat an inherited Roth 
IRA as her own Roth IRA. 

Assume that Mimi is automatically 
deemed to have elected to treat 
the Roth IRA as her own, under 
the IRS standard form. As the 
new Roth IRA owner, Mimi has no 
RMDs and no RBD.

Then Mimi dies. The RMD solution 
is derived from the IRA provider’s 
Roth IRA agreement. If that 
agreement automatically passes 
the IRA to Minnie’s children, that’s 
welcome. They can reap a tax-free 
life expectancy payout from the 
inherited Roth IRA. 

A more likely result, if Mimi dies 
before naming a beneficiary, is 
the Roth IRA goes to her estate. 
Then the dreaded 5-year rule will 
apply. The children must withdraw 
the entire Roth IRA by the end 
of the year that contains the fifth 
anniversary of Mimi’s death. 

Qualified Plan: One Option

Max also leaves a 401(k) account 
to Mimi. With such qualified plans, 
a surviving spouse can’t treat the 
inherited account as her own.

Mimi, as a beneficiary and 
surviving spouse, can roll over the 
401(k) funds to her own IRA, but 
this article assumes she doesn’t do 
anything, including a rollover. What 
happens to Max’s 401(k) if Mimi 
dies without taking any action?

The answer depends on if Max 
died before or after his RBD. With a 
qualified plan the RBD might occur 
well after age 70½, if Max was still 
working for the plan sponsor. 

Assuming Max had retired and 
was past his RBD, the only 

payout option after Mimi’s death 
is for the successor beneficiary 
(probably her estate) to take out 
the benefits over what’s left of 
the life expectancy Mimi had as 
Max’s designated beneficiary. 
As explained, that would be over 
13.8 years beginning in Year 3. 
However, the plan is not obligated 
in this situation to offer as long of 
a payout period as the law allows, 
and most plans don’t.

Avoiding the Issue

Spouses may die within a short 
time of the other, with the surviving 
spouse having taken no actions 
in regard to retirement assets. 
Moreover, if (unlike Max and Mimi) 
both spouses died before the 
end of the year in which the first 
spouse to die would have attained 
age 70½, that spouse’s IRA likely 
will be subject to the 5-year rule 
after the second spouse’s death, 
due to a tax code wrinkle.

If both spouses died before 
the end of the year in which 
the first spouse to die would 
have attained age 70½, that 
spouse’s IRA likely will be 
subject to the 5-year rule 
after the second spouse’s 
death, due to a tax code 

wrinkle.

Advisors can help ward off or 
mitigate financial costs of “double 
death” situations with a three-point 
program: 
1. While both spouses are living, 

educate them (your clients) 
about the importance of prompt 
action by the surviving spouse 
upon the death of one of them. 

2. When one spouse dies, follow up 
by encouraging prompt action 
by the surviving spouse. 

3. If the second spouse dies very 
soon after the first spouse, move 
quickly to investigate whether 

disclaimers can be used to 
improve the tax outcome.

 Advisor Action Plan
 σ Pre-educate married couples 
about the importance of acting 
quickly after one spouse dies.

 σ Discuss advantages of a rollover 
to the surviving spouse’s IRA.

 σ Suggest arranging for retirement 
assets to pass to a charitable 
remainder trust for the surviving 
spouse’s lifetime benefit, if 
it seems likely the surviving 
spouse won’t act after the 
first spouse’s death. Then the 
survivor would simply collect 
income from the trust. 

 σ If the second spouse’s death 
occurs less than 9 months 
after the first spouse’s death, 
a qualified disclaimer by the 
second spouse’s executor may 
improve results by causing 
the benefits to pass instead to 
the first spouse’s contingent 
beneficiary. ◼

Natalie Choate is an attorney with 
the Boston firm of Nutter McClennen 
& Fish. Her practice is limited to 
consultations on estate planning for 
retirement benefits. Her book Life and 
Death Planning for Retirement Benefits 
is a leading resource for estate 
planning professionals. Miss Choate 
is a fellow and former Regent of the 
American College of Trust and Estate 
Counsel and former chairman of its 
Employee Benefits Committee. She 
serves as an editorial advisor for Trusts 
and Estates. The National Association 
of Estate Planners and Councils 
has awarded her the “Distinguished 
Accredited Estate Planner” 
designation. Her articles on estate 
planning topics have been published 
in ACTEC Notes, Estate Planning, 
Trusts and Estates, Tax Practitioners 
Journal and Tax Management. 
Miss Choate has lectured in all 50 
states. Her comments on estate and 
retirement planning have been quoted 
in The Wall Street Journal, Money, The 
New York Times, Newsweek, Forbes, 
Financial Planning and Financial 
World. You may contact her at (617) 
439-2995 or nataliechoate@cs.com.

mailto:nataliechoate%40cs.com?subject=from%20IRA%20Advisor
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Proposed Legislation Impacts Retirement

While Republican efforts to 
unleash a second round of tax 

reform are likely to hit Democratic 
resistance and are not widely seen 
as succeeding this year, proposed 
legislation focusing on retirement 
plans may have some bipartisan 
support and a good shot at 
becoming law. The “Family Savings 
Act of 2018” (H.R. 6757) includes 
retirement changes that could help 
seniors and families.

Allow Traditional IRA 
Contributions at any Age

Though there are no age restrictions 
for contributing to a Roth IRA, under 
current law, a contribution cannot be 
made to a traditional IRA for the year 
an IRA owner turns 70½ or for later 
years. This current restriction does 
not apply to SEP or SIMPLE IRAs.
The proposed legislation only affects 
those still working after age 70½, 
but removing the age restriction 
could provide a double benefit for 
an older couple where both are over 
age 70½ and one spouse is working 
and the other isn’t. A spousal IRA 
contribution can be made for the 
non-employed spouse doubling the 
IRA contribution for the couple to 
$13,000 ($6,500 each). 

The change would also mean that 
those who are 70½ or older could 
take advantage of the back-door 
Roth IRA conversion strategy, that 
is currently unavailable to them 
because they are unable to make 
traditional IRA contributions due to 
their age.

No RMDs for Total Retirement 
Balances of $50,000 or Less

The proposed legislation would 
eliminate RMDs for those with 
total retirement account balances 
of $50,000 or less. The $50,000 
amount is based on the value of 
all retirement funds at the end of 
the year and is to be adjusted for 
inflation for years after 2019. 

The exemption would only apply to 
RMDs during the account owner’s 
lifetime. It would not apply to RMDs 
from inherited IRAs or plans.

An employee with a company 
retirement plan would have to certify 
to the plan that they are exempt 
under this provision, since only the 
employee would know the total value 
of all their IRA and other retirement 
accounts. 

The RMD exemption would be 
evaluated each year based on the 
year-end balance of their retirement 
savings. It could be that the client is 
exempt one year but then in a future 
year, their balance exceeds $50,000, 
and they are no longer exempt.

Penalty-Free Retirement 
Withdrawals for Births or 

Adoptions

This proposal would be effective 
after 2018 and adds yet another 
exception to the 10% penalty for 
early withdrawals for births or 
adoptions limited to $7,500 overall—
not each year. The distribution would 
have to occur within one year from 
the birth or adoption. In addition, 
the distributions taken under this 
proposal could be repaid in a future 
year as a rollover.

Universal Savings Accounts

The proposed legislation would also 
add a new type of tax-advantaged 
account to the tax code called a 
Universal Savings Account. These 
would be accounts that could grow 
tax-free like a Roth IRA, but with less 
restrictions. The annual contribution 
would be capped at $2,500.

Be In-The-Know

No one can predict the future, but 
these IRA changes are likely to be on 
the horizon, and your clients' IRAs 
could be affected. Stay tuned. ◼ 
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