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IRS Updates Qualified Plans' Rollover Notice: 
Use This to Your Clients' Advantage

Qualified plans must provide 
participants with several notices 

and informational pieces about the 
plan. The timing for these notices 
varies, with some being issued 
periodically (i.e., quarterly or annually) 
and others only upon the occurrence 
of a specific event. The Rollover 
Notice [also called the “Special Tax 
Notice” or the “402(f ) Notice”] is one 
such requirement. 

The Rollover Notice must be given 
to participants when all, or part of, a 
distribution is eligible for a rollover. 
To be safe, many plans will provide 
this Notice with every distribution 
form, even when a distribution is not 
eligible for a rollover and would not 
require the Rollover Notice (i.e., the 
hardship distribution). 

In late September of this year, IRS 
released Notice 2018-74, updating 
the Rollover Notice (irs.gov/pub/irs-
drop/n-18-74.pdf) to include, among 
other things, changes enacted by the 
Tax Cuts and Jobs Act (TCJA). 

While the tax code allows plans to 
create their own Rollover Notice by 
following IRS' guidelines, IRS has also 
issued two safe harbor notices that 
plans can adopt. One is for payments 
from a Roth account within a plan 
[e.g., Roth 401(k), 403(b), or 457(b)], 
and the other is for all non-Roth plan 

accounts. As you may suspect, most 
plans adopt the IRS approved safe 
harbor notices. 

This updated Rollover Notice 
incorporates three previous legislative 
changes. First, the Notice addresses 
the new rollover rules for plan loan 
offsets created by the TCJA. Second, 
it includes the exceptions from the 
early distribution penalty for certain 
federal phased retirees, as well as for 
distributions to certain public safety 
employees from governmental plans. 
Third, the Notice includes information 
on self-certification (i.e., late 60-day 
rollovers). 

Extended Rollover Period for 
Plan Loan Offsets

While the TCJA didn’t have too great 
of an impact on qualified plans, it did 
change the rollover rules for plan loan 
offsets. Under the TCJA, the rollover 
period was extended for plan loan 
offsets resulting from a termination of 
service or a plan termination. 

Instead of the normal 60-day rollover 
period, the new law extends the 
period until the individual’s tax return 
due date, including extensions, for 
the year in which the offset took 
place. This updated Rollover Notice 
provides additional information on 
this new rule. 

https://www.irahelp.com/2-day
https://www.irs.gov/pub/irs-drop/n-18-74.pdf
https://www.irs.gov/pub/irs-drop/n-18-74.pdf


TO ORDER: CALL (877) 337-5688 OR VISIT IRAHELP.COM | ED SLOTT’S IRA ADVISOR • NOVEMBER 20182

IRS UPDATES ROLLOVER NOTICE

A plan loan offset occurs when the 
outstanding balance of a loan is 
accelerated upon an event stated 
in the plan. The most common 
occurrence is termination of 
service. 

Under many plans, this means 
outstanding plan loans become 
immediately due if the employee 
separates from service. In such 
an event, the plan account 
is automatically offset by the 
outstanding loan balance, with 
the employee receiving IRS 
Form 1099-R at the end of the 
year, reporting the offset as a 
distribution. Offsets can be rolled 
over. Since the employee doesn’t 
receive any actual payment from 
the offset, she must use other 
funds to complete the rollover. 

Under many plans, this 
means outstanding plan 

loans become immediately 
due if the employee 

separates from service. 

Example: In 2015, while Beatrice 
was working for Elliott Advertising, 
she took an $8,000 loan from her 
401(k) plan.
In early 2018, after repaying $6,000 
on the loan, Beatrice resigned from 
her position at Elliott Advertising 
to work for Johnny Law Firm. Her 
outstanding loan balance was 
$2,000 when she separated from 
service. 
Beatrice’s plan accelerated the due 
date and immediately reduced, or 
offset, her 401(k) balance by the 
outstanding loan balance. She will 
receive Form 1099-R, reporting the 
offset as taxable for 2018. 
However, since the offset occurred 
because Beatrice terminated 
employment, she has until the due 
date of her 2018 tax return, plus 
extensions, to roll over all, or some 
of, the offset. Whatever amount 
Beatrice doesn’t roll over will be 
subject to income tax and the early 
distribution penalty (if applicable).

This rollover treatment does not 
apply to deemed distributions 
(plan loan defaults). A deemed 
distribution can never be rolled over 
and is taxable for the year it occurs. 
Deemed distributions occur when 
the loan fails to meet any of the 
rules in the tax code. 
For example, if the loan exceeds 
the maximum limit (i.e., lesser of 
50% of the vested account balance 
or $50,000, adjusted for previous 
and/or outstanding loans), the 
excess is deemed distributed. 
Similarly, if the loan’s term exceeds 
the statutory timeframe (i.e., 15 yrs. 
for home loans and 5 yrs. for all 
others), or the participant fails to 
keep up with the payments, the 
amount outstanding is considered 
distributed. 
Example: Noah is a small business 
owner who adopts a solo 401(k) 
plan in 2016. To open the plan, 
he rolls over $80,000 from his 
previous employer’s 401(k) plan. 
By 2018, his business is struggling, 
and Noah wants to take out the 
maximum $50,000 loan from his 
401(k) plan. Noah has not made 
any additional contributions to the 
plan since the initial rollover, and 
investments have produced $3,000 
in earnings. 
Under the tax code, Noah’s 
maximum loan is the lesser of the 
following:

 σ $83,000 x ½ = $41,500; or
 σ $50,000 

Noah’s 401(k) loan cannot exceed 
$41,500. That means if Noah 
disregards these rules and takes a 
$50,000 loan from his 401(k) plan, 
the $8,500 excess is immediately 
treated as a deemed distribution. 
He cannot roll it over and must 
pay tax and the early distribution 
penalty (if applicable) on $8,500. 

Lastly, the IRS has revised Form 
1099-R to help differentiate 
between these distributions. The 
code used in Box 7 will now tell 
you whether a distribution is a loan 
offset or deemed distribution. The 
plan administrator will use “Code 

L” for deemed distributions and 
“Code M” for plan loan offsets. 

If a client is faced with an offset, 
they should know whether it is 
due to a termination of service or 
plan termination. Remember, only 
these offsets get the extended 
rollover period. All other eligible 
plan distributions must be rolled 
over within 60 days of receipt of 
the funds.

Exceptions from the Early 
Distribution Penalty

The updated Rollover Notice 
also includes information on 
two different exceptions to the 
10% early distribution penalty: 
distributions for federal phased 
retirement distributions and 
distributions for certain public 
safety employees. 

The first exception covers federal 
employees who participate in 
a phased retirement program. 
The phased retirement program 
allows employees to work a 
reduced schedule while receiving 
a portion of their salary along with 
annuity payments from the federal 
retirement plan. Annuity payments 
made under such a program 
are exempt from the 10% early 
distribution penalty. 

Phased retirement programs are 
optional for government agencies 
and each individual agency can 
set its own guidelines for who 
is eligible and who approves 
requests for participation. Also, 
certain positions, such as those 
subject to mandatory retirement 
(i.e., law enforcement officers, air 
traffic controllers, firefighters, or 
nuclear materials couriers) are not 
eligible for participation. 

The second exception covers 
distributions for public safety 
employees who separate from 
service at age 50 or older. It 
includes all levels of government 
(federal, state, and local) and 
applies to distributions from 
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both defined benefit and defined 
contribution plans. This exception 
includes the following: 

 σ Law enforcement officers
 σ Firefighters and EMS employees
 σ Air traffic controllers
 σ Border protection officers 
 σ Certain customs officials
 σ Nuclear materials couriers
 σ U.S. Capitol and Supreme Court 
police

 σ U.S. Department of State 
diplomatic special agents  

The exception applies if you 
reach age 50 during the year 
you separate from service. The 
distribution request can be made 
at any time during that year, 
meaning someone who retires in 
January at age 49 would still be 
eligible for the exception as long 
as he is turning age 50 later that 
same year. The exception only 
applies to distributions from the 
government plan. 

Example: Antonio, a firefighter with 
a 457 plan, decides to retire at age 
51. Antonio can take distributions 
from this plan without triggering 
the 10% early distribution penalty. 

However, if Antonio rolls the 457 
plan to an IRA, any distributions 
from the IRA before age 59½ will 
be subject to the 10% penalty 
unless another exception applies. 

While neither of these rules 
are new, the previous Rollover 
Notice did not address them. 
Nevertheless, advisors with clients 
that have similar plan accounts 
should take this opportunity to 
revisit the exceptions. 

Clients eligible for the age 50 
public safety employee exception 
may look to roll over a part of the 
qualified plan account to an IRA for 
long-term investment. This would 
increase available investments and 
may produce a greater return than 
the plan’s investment platform. 

A portion of the balance could 
remain in the plan for short-term 
cash needs without triggering the 
early distribution penalty.

Self-Certification for Late  
60-Day Rollovers

In 2016, the IRS released the 
self-certification rules which 
allow taxpayers to make late 60-
day rollovers in certain limited 
circumstances without having 
to pay any fee. This was a major 
benefit to taxpayers. Before the 
program, the only way to obtain 
relief for a late rollover was through 
an expensive private letter ruling. 
IRS has approved 11 reasons for 
allowing self-certification after 
missing the 60-day deadline. 
IRS also provides a model letter 
that taxpayers can give to a plan 
administrator or IRA custodian 
certifying that the funds can be 
rolled over, even though the 60-
day deadline has passed. 
The permissible reasons are set 
forth in the model letter found 
here: irs.gov/pub/irs-drop/rp-16-
47.pdf. 
They include:
1. An error was committed by the 

financial institution making the 
distribution or receiving the 
contribution

2. The distribution was in the form 
of a check and the check was 
misplaced and never cashed

3. The distribution was deposited 
into, and remained in, an 
account that the taxpayer 
mistakenly thought was a 
retirement plan or IRA 

4. The taxpayer’s principal 
residence was severely damaged

5. One of the taxpayer’s family 
members died

6. The taxpayer or a family member 
was seriously ill

7. The taxpayer was incarcerated
8. Restrictions were imposed by a 

foreign country 

9. A postal error occurred 
10. The distribution was made 

because of an IRS levy and the 
proceeds of the levy have been 
returned to the taxpayer 

11. The party making the 
distribution delayed providing 
information that the receiving 
plan or IRA needed to complete 
the rollover despite the 
taxpayer’s efforts to obtain the 
information. 

Importantly, self-certification is not 
a waiver of the 60-day rule. With 
self-certification, the IRS can later 
determine that the taxpayer did 
not qualify and impose taxes and 
penalties on the late rollover. 
Also, self-certification will not help 
if the rollover is not otherwise valid. 
For example, a rollover of an RMD, 
would not be eligible for self-
certification. 

Importantly, self-certification 
is not a waiver of the  

60-day rule. 

Example: Isaac requests a $20,000 
distribution from his employer plan 
in August of 2018, when he is 69 
and has no RMD from the plan. 
The distribution is paid to him and 
he completes a 60-day rollover of 
the entire distribution to an IRA 
before the deadline. 
In March of 2019, Isaac requests 
another $20,000 distribution that 
is also payable to him, but now he 
is 70 and has a $30,000 RMD from 
the plan. He intends to complete 
another 60-day rollover but misses 
the deadline after his home was 
severely damaged in a fire. 
While damage to a principal 
residence is one of the approved 
excuses on the Self-Certification 
Model Letter, Isaac cannot use 
the self-certification process. His 
second distribution was never 
eligible for a rollover, because it 
was part of his RMD from the plan. 
Instead, it is a taxable distribution. ◼ 

https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
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Year-End Planning for IRAs

As the first year under the Tax 
Cuts and Jobs Act (TCJA) 

of 2017 comes to a close, client 
meetings likely will focus on taxes, 
in general, and perhaps retirement 
planning in particular. Here are 
some points you can highlight 
during discussions of IRAs:

 σ Contributions: There is no need 
to rush into contributions for 
2018 IRAs. The contribution 
deadline is April 15, 2019. By 
then, tax preparation and filing 
probably will be completed. 
Therefore, workers and their 
spouses can make informed 
decisions as to how much they 
want to contribute, up to $5,500 
($6,500 for those who were 
50 or older by year-end 2018). 
They also can decide among 
deductible traditional IRAs, Roth 
IRAs, and nondeductible IRAs, 
according to the relevant age 
and income limits.

 σ Distributions: Clients should 
not confuse the April 15, 
2019, deadline for 2018 IRA 
contributions with the deadline 
for 2018 IRA distributions. The 
latter must be made by this 
December 31 to count for 2018. 
Distributions generally fall into 
one of two broad categories:
1. Required: These must be 

taken, in order to avoid a 
50% penalty on any shortfall.

2. Voluntary: Beyond required 
minimum distributions 
(RMDs), IRA owners can 
withdraw as much or as little 
as they wish. Distributions 
before age 59½ may trigger 
a 10% penalty, unless an 
exception applies. 

For either type of IRA distribution, 
pre-tax money withdrawn will be 
added to other taxable income and 
taxed at applicable marginal rates.

Meeting The Requirements

IRA owners age 70½ and older 
must take RMDs each year, 
based on the appropriate IRS life 

expectancy table and the previous 
year’s December 31 balance.

If clients reached age 70½ in 2017, 
their required beginning date was 
April 1 of this year. Remind any 
clients in this age group that the 
April 1, 2018 deadline applied to 
their 2017 RMD. Another RMD 
must be made by December 31, 
2018, based on their 2017 year-end 
IRA balance, for their 2018 RMD. 

Another reminder that may help 
married couples who are both 
taking RMDs from their IRAs in 
2018 is that both spouses must 
take their necessary RMDs from 
their own IRA accounts. 

Both spouses must take 
their necessary RMDs from 

their own IRA accounts.

Example: Dave and Marie are both 
age 75, and both have a $25,000 
RMD for 2018 ($50,000 total). Dave 
withdraws $50,000 from his IRA 
and reports the taxable income; 
Marie withdraws nothing. Thus, the 
IRS collects the full amount due.

Even so, this is a tax trap. Marie 
has a $25,000 shortfall for her IRA 
in 2018, so she will be exposed to a 
$12,500 (50% of $25,000) penalty.

Direct Donations

Some IRA distributions are known 
as qualified charitable distributions 
(QCDs), because they go directly 
from IRAs to eligible charities. 
QCDs are available to IRA owners 
and beneficiaries age 70½ or older, 
up to $100,000 per person, per 
year, and they can count as RMDs.

The TCJA has made QCDs 
extremely important for seniors, 
because more people will take 
the standard deduction in 2018. 
Taxpayers who don’t itemize 
deductions get no tax benefit from 
charitable donations, but a QCD 

can effectively provide a backdoor 
charitable deduction. 
Example: Arlene, age 72, usually 
gives $15,000 to charity each year. 
Her RMD from her IRA for 2018 is 
$23,000. At year-end 2018, when 
Arlene usually writes checks to 
charities, she instructs her IRA 
custodian to make $15,000 of 
QCDs to selected recipients. Then 
Arlene takes an $8,000 distribution 
from her IRA in December.
Altogether, Arlene has taken 
her $23,000 RMD for 2018. Even 
though she does not itemize 
deductions on her 2018 tax return, 
and thus does not deduct any 
donations, Arlene has reduced the 
taxable income due to her RMD 
from $23,000 to $8,000.

Beneficiaries Beware

RMDs, and a possible steep 
penalty, are not solely the 
responsibility of those age 70½ 
and older. IRA beneficiaries of all 
ages also have RMDs each year, 
and the same 50% penalty applies 
for insufficient withdrawals.
Indeed, even Roth IRA 
beneficiaries have RMDs, 
and exposure to the 50% fine, 
regardless of whether they will 
owe zero income tax on the 
distribution. Roth IRA owners 
never have RMDS, but Roth IRA 
beneficiaries must comply.

Sooner Than Later

The TCJA reduced federal income 
tax rates from 2018 through 2025. 
Therefore, 2018 is a year in which 
taxpayers may want to take 
voluntary withdrawals from their 
traditional IRAs at a relatively low 
tax cost, if done by December 31.
For example, in 2018 a married 
couple filing jointly can have 
taxable income (after deductions) 
between $77,400 and $165,000 and 
remain within the 22% tax bracket. 
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Example: Jim and Jane are in their 
60s, so they don’t have an RMD 
requirement this year. They go 
through the numbers in December 
2018 and estimate their taxable 
income for the year will be around 
$120,000. Here, Jim and Jane could 
take up to $45,000 from their IRAs 
and owe tax at 22%.

The couple decides that they 
can take $25,000 from Jim’s IRA, 
generating a $5,500 federal tax 
obligation (22% of $25,000), which 
they believe they can handle 
comfortably from their cash 
reserves. The net amount ($19,500 
in this example) can be spent or 
re-invested, as they both decide. 
This maneuver reduces future 
RMDs and eliminates the risk that 
this money will be withdrawn in a 
later year, with higher tax rates.

2018 is a year in which 
taxpayers may want to take 
voluntary withdrawals from 

their traditional IRAs at a 
relatively low tax cost.

Avoiding Penalties

Assuming that Jim and Jane are 
in their 60s allows them to avoid 
the 10% early withdrawal penalty. 
If clients are younger than 59½, 
they’ll probably need to qualify 
for an exception to this penalty 
in order to make a voluntary IRA 
withdrawal tax-effective.

There are multiple exceptions 
available for IRAs, ranging from 
death and disability to substantial 
unreimbursed medical expenses. 
Many taxpayers in their 40s 
and 50s may be able to use the 
exception for qualified higher 
education costs.

Example: Instead, suppose Jim 
and Jane are in their early 50s. 
They spend more than $25,000 on 
college costs for their son Joe in 
2018. In this scenario, they could 

withdraw $25,000 from Jim’s IRA in 
late 2018. They would owe income 
tax at their 22% marginal rate, but 
they would avoid the $2,500 (10%) 
early withdrawal penalty.

Conversions

Just as the low-income tax rates 
created by the TCJA encourage 
outright withdrawals from 
traditional IRAs, they also make 
Roth IRA conversions less taxing. 
On the other hand, the TCJA also 
abolished recharacterizations of 
Roth IRA conversions, starting with 
those executed in 2018. Therefore, 
IRA owners should carefully 
calculate the amount they convert 
each year, as the tax obligation is 
locked in. 
As a result, the end of the year has 
become a good time to convert a 
traditional IRA to a Roth IRA, as 
the taxable income for the year 
may be estimated with some 
accuracy. IRA owners will have 
a good idea of the tax they’re 
incurring.
Example: Diane, a single filer, 
is 62 years old. Diane, who now 
has $400,000 in a traditional IRA, 
usually has taxable income around 
$90,000, which puts her in the 24% 
tax bracket. 
Diane converts $50,000 of her 
IRA to a Roth IRA in late 2018, 
calculating the tax bill at $12,000 
(24% of $50,000). The 24% tax rate 
for single filers goes up to $157,500 
of taxable income this year, so 
Diane will still be in this bracket.
For 2018 and the following seven 
years, Diane plans similar Roth 
IRA conversions, with that $12,000 
projected annual cost. By the 
time she reaches age 70½, Diane 
will have little or no money in 
her traditional IRA (assuming no 
further contributions), so she won’t 
have to withdraw RMDs.
Going forward, Diane’s retirement 
fund will be a Roth IRA, which 
she’ll be able to tap, for tax-free 

cash flow, or let the account 
continue to grow to meet possible 
expenses as she grows older. Roth 
IRA withdrawals are tax-free after 
five years and after age 59½, so 
a year-end conversion will pass 
the five-year test in just over four 
years.

Employer Plans 

Many companies have open 
enrollment for employee benefits 
in November and December each 
year, so this is a time when clients 
may be reviewing their health care 
plans and other fringe benefits. 
While employee benefits are on 
their minds, it’s a good time to 
check their retirement plans as 
well.
Most of all, employees should be 
sure they will contribute enough to 
get the maximum employer match 
for the year. If Sam makes $100,000 
and his company matches 6% of 
pay, Sam should make certain he 
will contribute at least $6,000 for 
2018. Otherwise, he’s losing free 
money.
Once the match for 2018 is 
assured, plan participants 
can determine how to make 
the best use of their company 
plans for 2019. Those in high tax 
brackets may prefer to maximize 
contributions to a traditional 401(k) 
or similar plan, for the income tax 
deferral.
Conversely, those in low tax 
brackets may not want so much 
tax deferral, as withdrawals could 
be heavily taxed in the future. Low-
bracket participants may plan to 
focus their 2019 contributions on 
Roth versions of company plans, if 
available, or on Roth IRAs. ◼

Free Download!  
19 Ways to be Ready for 2019 

irahelp.com/19for19 
 

Year-End Retirement Account 
Action Plan

http://www.irahelp.com/19for19
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It is hard to believe, but 2018 is quickly coming to a close. The end of the year can be 
hectic for your clients, and the last thing on their minds may be their retirement accounts. 

However, missed deadlines and opportunities can be costly. Here are 19 ways advisors can 
be sure their clients’ retirement accounts are ready for 2019.

19 WAYS TO BE 
READY FOR 2019

Year-End Retirement Account Action Plan

December 31, 2018 Deadlines

1. Make sure that 2018 required
minimum distributions (RMDs)
for all IRA account owners
who reached age 70½ prior to
2018 are paid out. IRA owners
generally use the Uniform Lifetime
Table to find the life expectancy
factor to calculate their RMDs.
There is an exception for those
individuals whose spouses are
more than 10 years younger and
are the sole primary beneficiary for
the entire year. They will use the
Joint Life Expectancy Table. There
is a 50% penalty that applies
when RMDs are missed, so be
sure your clients don’t miss this
deadline.

2. Verify that all 2018 RMDs
for deceased IRA owners, if
not taken by the IRA owner
when alive, are paid out to the
beneficiaries by year end. The
year-of-death RMD is calculated as
though the account owner lived for
the entire year. It is often overlooked,
particularly when IRA owners die
near the end of the year without
taking their full RMD. Beneficiaries
who miss the deadline will face a
50% penalty on the shortfall.

3. Don’t forget 2018 RMDs for
beneficiaries. Double check that
RMDs for all beneficiaries are paid
out before the end of the year.
IRA custodians are not required
to notify beneficiaries of their
RMDs. Don’t overlook Roth IRA
beneficiaries. They also are subject

to RMDs. 

4. Confirm that all
72(t) [substantially
equal periodic
payments (SEPPs)] 
distributions 
are made before 
year end. If a 
client has started 
these payments to 
avoid the 10% early 

distribution penalty, 

the consequences are severe 
if payments are later missed or 
modified. Don’t let it happen on 
your watch!

5. Make sure funds intended to
be 2018 Roth IRA conversions
leave the IRA account or
employer plan by the end of
the year. You do not have up to
April 15th to complete a prior year
conversion; the funds must be
distributed in 2018 and reported
on a 2018 Form 1099-R.

6. Complete 2018 qualified
charitable distributions (QCDs).
QCDs allow IRA owners and
beneficiaries who are age 70½ and
older to transfer up to $100,000 of IRA
funds tax-free to charity. These must
be done by the end of 2018. Clients
who miss the deadline will miss out
on this tax break for the year.

7. Verify that employer plans are
emptied if a client is planning
on using the net unrealized
appreciation (NUA) strategy in
2018.  If funds remain in the plan at
the end of the year, the lump sum
distribution requirement for NUA
will not be met, and this valuable
tax break may be lost.

19 Ways to Be Ready for 2019
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8. Do a direct transfer of 
inherited employer plan 
funds to a properly titled 
inherited IRA before the end 
of 2018 for named non-spouse 
beneficiaries who inherited 
the plan funds in 2017. This will 
ensure that those beneficiaries 
can use the stretch option in the 
inherited IRA.

9. Be sure that separate 
accounts are set up by 
December 31, 2018 for any IRA 
beneficiaries who inherited in 
2017. Having separate accounts 
by this deadline allows each 
beneficiary to stretch distributions 
over their own life expectancy.

10. Check rollovers 
completed in 2018. Confirm that 
all 60-day rollovers during 2018 
were completed on time and that 
only one 60-day rollover (IRA-
to-IRA or Roth IRA-to-Roth IRA) 
per account owner was done in 
a 365-day period. Rollovers that 
do not meet the rules generally 
create excess contributions in the 
receiving account.

January 2019

11. Make it a New Year’s 
resolution to check IRA 
beneficiary forms and 
employer plan beneficiary 
forms. If a client got married, 
had a birth/adoption or a death 
in the family in 2018, these forms 
may need to be updated. What 
better way to start the new year 
than with a new beneficiary on 
their retirement plan if a change 
is needed!

12. Don’t forget contingent 
beneficiaries. Often 
overlooked, contingent 
beneficiaries are critical. They 
generally inherit the retirement 
plan if the primary beneficiary 
predeceases the retirement 
account owner. Every client 
should have both a primary and 
contingent beneficiary named on 
their retirement accounts.

13. Don’t forget successor 
beneficiaries. As the population 
owning retirement accounts ages, 
inherited IRAs are becoming 
increasingly common. Who will 
inherit these inherited IRAs? Be 
sure that in 2019 all your clients 
who hold inherited IRAs have 
named successor beneficiaries.

14. Review 2018 distribution 
reporting. Most IRS reporting 
will be done in January 2019 for 
2018. Check all Forms 1099-R 
for accuracy. Mistakes are not 
uncommon. There still may be 
time to correct these forms if 
the mistakes are caught early 
enough.  

15. Check year-end 
statements for accuracy. Be 
sure that all information is correct, 
including balance amounts. Also, 
make certain all checks issued 
at year end are received and 
deposited in the correct accounts.

16. Check that clients 70½ 
or older in 2019 receive their 
notification about their RMD 
for the upcoming year. Be sure 
that the calculation has been 
done correctly and that the 2018 
year-end account balance is 
correct.

17. Do a Form 5329 check-
up. IRS Form 5329 is used to 
report the 10% penalty for early 
distributions, the 6% penalty 
for excess contributions, and 
the 50% penalty for RMDs not 
taken. No advisor wants to see 
a client owe penalties on their 
retirement account. However, if 
any penalties are due to the IRS 
for 2018 it is best to pay them as 
soon as possible. Advisors should 
check to see that all Forms 
5329 are filed. This is important 
because there is no statute of 
limitations if not filed. 

18. Make a prior year IRA 
contribution for 2018. Clients 
panicking about the end of the 
year have some breathing room 
when it comes to 2018 IRA 
contributions. Prior-year IRA 
contributions are allowed. 2018 
IRA and Roth IRA contributions 
can be made up until the tax-
filing deadline, not including 
extensions.

19. Make an early IRA 
contribution for 2019. 
Contributing on the earliest 
date possible for a year, January 
1, rather than on the last date 
possible – the due date for the 
year's tax return, generates 15½ 
months of extra investment 
returns on the contribution for 
the year. That higher balance 
then compounds over all future 
years until funds are withdrawn 
from the IRA. Doing this every 
year multiplies the effect. Making 
contributions as early in the year 
as possible instead of at the last 
minute can significantly increase 
an IRA's value by retirement.
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The basic required minimum 
distribution (RMD) rules are 

well known, by advisors and by 
many clients. IRA owners must 
take RMDs once they reach their 
required beginning date, as per an 
IRS table, or face a 50% penalty for 
any shortfall.
That said, many IRA owners in that 
category fail to take RMDs, or any 
distributions at all. This might go 
on for many years, leaving a huge 
potential tax obligation for the IRA 
owner, a beneficiary, a trustee, or 
even an executor.
What should an advisor keep 
in mind, when faced with RMD 
noncompliance? Tax professionals 
must comply with specific rules; 
advisors who are not tax pros may 
face difficult decisions.

Mending a Mistake

This article presents several 
scenarios. For all of these 
situations, IRS Form 5329 can be 
used to request a waiver of the 
50% penalty for an insufficient 
RMD.
This penalty can be waived 
if the taxpayer establishes, to 
the satisfaction of the IRS, that 
the shortfall in the amount 
of distributions was due to 
reasonable error, and that 
reasonable steps are being taken 
to remedy the insufficient RMDs. 
Reasonable steps include taking 
the RMDs from prior years and 

thus accepting the resulting tax 
obligation. However, as you will 
read below, in some cases the 
person with personal liability for 
the unpaid taxes (an IRA owner’s 
executor) may lack access to 
the IRA money. This can result 
in a conundrum that’s not easily 
resolved!

When the Client is Alive

In one scenario, suppose John 
is in his early 80s, with a six-
figure IRA. He has never taken 
any distributions from that IRA, 
accumulating a huge income tax 
obligation, plus possible penalties.

Assume that John has hired 
a new tax professional who 
reviews John’s prior tax returns 
and discovers the lack of RMDs. 
According to Treasury Department 
Circular 230, a publication that 
establishes ethics rules for tax 
professionals, a practitioner who 
discovers insufficient RMDs with 
respect to a client must inform the 
client and urge steps to clear the 
slate.

In the real world, though, our 
hypothetical John may not want 
to take all the back RMDs and pay 
the tax. John could be tempted 
to ignore the tax pro’s advice, 
believing that the shortfall won’t 
be discovered. If so, John should 
be advised that there is no statute 
of limitations on RMD shortfalls, 
unless Form 5329 is filed for the 
relevant year. John must rectify the 
insufficient RMD to avoid the 50% 
penalty.

If John still refuses to comply, 
Circular 230 states that the tax 
professional must resign the 
account with John. Ethically, a tax 
professional cannot file a tax return 
with an RMD calculation known to 
be incorrect.

Advisors other than tax 
professionals are not covered by 

such federal rules. Nevertheless, it 
probably is a good policy to notify 
clients who have not met their 
RMD obligations. 
If clients prefer to continue 
gambling on not getting caught, 
advisors may want to consider 
if they should maintain the 
relationship, in order to avoid 
possible problems in the future. 
Even advisors who are not tax pros 
might have some liability if they 
continue to work with clients who 
flagrantly disregard the rules. 

There is no statute of 
limitations on RMD 

shortfalls, unless Form 5329 
is filed for the relevant year.

IRA Has Been Left Outright

In another example, Mary has 
died and left her IRA to her son 
Josh. Here, a tax professional who 
notices any prior RMD shortfalls 
that occurred while Mary was alive 
(this applies to the calendar years 
before her year of death) would be 
obligated to inform her executor. 
The executor, in turn, would be 
personally liable for any penalties 
that result from noncompliance.
However, if Josh refuses to 
take the delinquent RMDs, the 
executor’s liability would remain, 
perhaps placing the executor’s 
personal assets at risk, and the 
executor would lack access to the 
IRA money. Form 5329 requires 
reasonable steps, to support a 
request to waive the 50% penalty, 
but the executor can’t take the 
reasonable step of rectifying past 
RMD shortfalls.
If no Form 5329 has been 
filed, there will be no statute of 
limitations to eventually protect 
the executor or the IRA beneficiary 
or (if different) the estate heirs. To 
collect the tax due, the IRS might 

Dealing with RMD Shortfalls
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pursue the person or people who 
can be reached easily, with ample 
assets.
Moreover, the executor can’t force 
a reluctant IRA beneficiary to pay 
the taxes that are due. This is a 
potential problem without an easy 
solution!

IRA Has Been Left to a Trust

Many IRA owners name a trust as 
beneficiary, for asset protection 
and estate planning. RMD rules 
apply during the IRA owner’s 
lifetime and after the IRA passes to 
the trust.
One outcome that should be 
desired is to have the trust be 
considered a qualifying trust. 
Then RMDs may be based on the 
life expectancy of the oldest trust 
beneficiary, as determined by 
IRS rules. If the oldest beneficiary 
is, say, age 58, with a 27-year 
life expectancy on the IRS table, 
RMDs may be stretched over 27 
years, providing a significant tax 
deferral.
With that background, consider 
this relatively common situation. 
The IRA owner has died, the IRA 
was left to a trust, and the trustee 
has been taking RMDs based on 
an improper payout period. Years 
later, it is discovered that the 
trust was non-qualifying and the 
subsequent RMDs from the IRA to 
the trust have not been calculated 
correctly.
Suppose that Sarah died in 
August 2012, before her required 
beginning date, leaving her IRA to 
a trust. The required documents 
were not filed with the IRA 
custodian by October 31, 2013, so 
the trust is non-qualifying.
On December 31, 2017 (five years 
after the year of death), the IRA 
still contained $300,000. Under 
the five-year rule, which applies to 
a non-qualifying trust, if the IRA 
owner died before the required 
beginning date, the amount in 

the IRA as of December 31, 2017 
should have been zero.
Therefore, tax rules require 
the entire IRA amount to be 
distributed, subject to income tax. 
In addition, a $150,000 penalty 
(50% of the $300,000 IRA balance) 
may be imposed if the distribution 
is not timely taken.
In this scenario, the $150,000 
penalty would be the trustee’s 
responsibility. A tax professional 
who discovers this obligation is 
required to inform the trustee 
immediately.
Once informed, the trustee 
should immediately distribute the 
IRA balance. The amount to be 
distributed probably would be 
taxable, to the trust or the trust 
beneficiary or some combination 
of the two.

Once informed, the trustee 
should immediately 

distribute the IRA balance.

As explained, the trustee should 
file IRS Form 5329 for 2017, the 
year the IRA should have been 
emptied. On this form, the trustee 
can ask for the penalty ($150,000 
in this example) to be waived. IRS 
can waive the penalty for good 
cause. If the trustee does not want 
to empty this large IRA, the tax 
pro can tell the trustee that the Tax 
Court has ruled there is no statute 
of limitations on an IRA penalty 
unless Form 5329 has been 
filed for the year of the shortfall. 
(Paschall v. Commissioner, July 5, 
2011).
As a result, the IRS can assert 
the 50% penalty at any time if a 
timely Form 5329 is not filed. The 
trustee’s period of personal liability 
could be significant, if the evidence 
shows that the trustee knew 
about the insufficient RMD. A 
trust beneficiary who received IRA 
money also might be liable for the 
penalty if the trustee doesn’t pay it.

Advisor Action Plan
 σ Inform all clients who owe 
RMDs about their annual 
obligation. Keep records of your 
correspondence, including those 
notifications.

 σ If you learn of past RMD 
shortfalls, urge clients to 
withdraw amounts in question 
and file Form 5329, requesting a 
waiver of the 50% penalty.

 σ If you discover that clients are 
not remedying insufficient RMDs 
from past years, despite several 
communications from you, 
consider whether it is in your 
best interests to maintain the 
relationship. ◼

Seymour Goldberg’s forthcoming 
book is Effective Use of IRA Assets 
in Estate Planning (Includes IRS 
Compliance Issues and Asset 
Protection Planning), available at 
trustestateprobate.com/publications-
for-purchase-2018-2019/.   
 
Goldberg is the senior partner in the 
law firm of Goldberg & Goldberg, 
P.C., Long Island, New York and is 
Professor Emeritus of Accounting, Law 
and Taxation at Long Island University.  
He has taught many CLE and CPE 
programs at the state and national 
level as well as CLE courses for the 
American Bar Association, New York 
State Bar Association, City Bar Center 
for Continuing Legal Education, 
NJICLE, local bar associations and 
law schools. Mr. Goldberg has been 
quoted in major publications including 
the New York Times, Forbes and The 
Wall Street Journal. He was formerly 
associated with the Internal Revenue 
Service, serving in the Fraud Group, 
and has been involved in conducting 
continuing education outreach 
programs with the IRS. He has 
authored guides for the American Bar 
Association and the American Institute 
of Certified Public Accountants on IRA 
compliance issues. Mr. Goldberg is the 
recipient of Outstanding Discussion 
Leader Awards from both the AICPA 
and the Foundation for Accounting 
Education. His IRA guides can be 
found in well over 100 law school 
libraries. Mr. Goldberg can be reached 
by phone at 516-222-0422 or email at 
info.goldbergira@gmail.com.

http://trustestateprobate.com/publications-for-purchase-2018-2019/.   
http://trustestateprobate.com/publications-for-purchase-2018-2019/.   
mailto:info.goldbergira%40gmail.com.?subject=from%20Ed%20Slott%27s%20IRA%20Advisor
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