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Three years ago, the Tax Cuts and
Jobs Act dominated 2018 IRA 

planning. Similarly, the SECURE 
Act turned out to be the major 
retirement-plan-related ruling of 2020. 
Nevertheless, 2020 was by no means 
a repeat of 2018 as the COVID-19 
pandemic brought economic 
restrictions, resulting income losses, 
and the CARES Act. Considering the 
tumultuous year that just concluded, 
here are 2020’s top IRA rulings.

Three Stars for SECURE

Natalie Choate, an attorney with 
the Boston, MA law firm Nutter 
McClennen & Fish, nominates three 
new “stars” who’ll occupy center 
stage for retirement planning, post-
SECURE: Numbers guys, fiduciary 
income tax experts, and life insurance 
pros.
“A ‘numbers guy’ is a person of either 
gender who loves math, dreams in 
numbers, and delights in compiling a 
spreadsheet or reverse engineering 
a life expectancy table,” says Choate. 
“We always needed such people for 
our retirement benefits planning.”
Ironically, the death of the life 
expectancy payout has not decreased 
the importance of the numbers guy. 
Au contraire. Now, every trustee or 
other beneficiary who inherits an 
IRA subject to the 10-year rule will 
want to know the optimal way to take 
distributions from their account. 

Level payments over 10 (or 11 taxable) 
years? 100% lump-sum on the last 
day? Cash in the IRA upfront and 
reinvest the net proceeds? “Before the 
SECURE Act,” says Choate, “advisors 
didn’t have to help beneficiaries make 
such choices. They recommended 
taking the required minimum 
distributions (RMDs) each year and 
they were done.” 

Fiduciary Income Tax Experts

“With the SECURE Act's 10-year rule 
applying to most see-through trusts, 
fiduciary income taxes are front and 
center,” says Choate. Such trusts 
will be receiving ample amounts of 
gross income from IRA distributions 
sometime during their first 10 years of 
existence. 

“With the SECURE 
Act's 10-year rule 
applying to most 
see-through trusts, 
fiduciary income taxes 
are front and center.”   
-Natalie Choate

Consequently, all the players — 
the trustee, the CPA preparing the 
trust’s tax, the lawyer drafting the 
trust — must know the difference 
between “trust accounting income” 
(which occurs, for example, when 
“all income” is payable to the 
spouse) and “federal gross income” 
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Executive Summary

Summary of Key Rulings
■  Advisors will need support from analytical colleagues to help beneficiaries subject to the 10-year 

distribution rule.  (SECURE Act)
■  Understanding the fiduciary income tax rules will become vital as IRA distributions increasingly flow to 

trusts.  (SECURE Act)
■  Acceleration of taxable distributions to beneficiaries will generate greater use of lifetime IRA withdrawals 

to fund permanent life insurance policies.  (SECURE Act)
■  Roth IRA conversions will gain popularity, provided income tax rates remain moderate.  (SECURE Act)
■  Charitable remainder trusts can help replicate stretch IRAs, which have been curtailed.  (SECURE Act)
■  The start of RMDs has been postponed until age 72, but qualified charitable distributions still can be 

executed at age 70½ or older.  (SECURE Act)
■  Age restrictions for contributions to traditional IRAs have been removed.  (SECURE Act)
■  The reporting of Roth IRA post-death distributions paid to a trust needs a better explanation. (Request 

for guidance, 10/14/20)
■  Beginning in 2022, updated life expectancy tables will reduce annual RMDs. (IRS, TD 9930)
■  Taxpayers can use self-certification for late rollover relief.  (Rev. Proc. 2020-46)
■  The IRS has been lax on enforcing penalties for early retirement plan distributions that are revealed by 

document matching.  (TIGTA Report)
■  Accuracy-related penalty waived when taxpayer exercised good faith in reporting income.  (Seril)
■  With lack of a beneficiary designation, decedent’s 401(k) goes to surviving spouse rather than to children 

from a prior marriage.  (Kinder Morgan v. Joanne Crout)
■  Waiver of the 60-day rollover deadline not granted when the taxpayer used IRA money for a home 

purchase on the advice of a real estate agent. (PLR 202033008)  
■  A surviving spouse can roll over a deceased spouse’s IRA despite not being named as beneficiary. 

(PLRs 202040003 and 202034002)

(which includes virtually all 
IRA distributions, regardless of 
whether the trust accounting 
rules characterize them as income 
or principal). The same cast of 
characters will have to learn 
which distributions “carry out” 
distributable net income (DNI) 
from the trust’s tax return to the 
beneficiary’s tax return. 
“Like it or not,” says Choate, “trust 
drafters, trustees, tax preparers and 
perhaps other advisors had better 
become familiar with the fiduciary 
income tax rules if they wish their 
future practice success to be truly 
SECURE!”   

Lifting Life Insurance

“Although most advisors 
understood that a client’s IRA was 
liable for unpaid taxes, they often 
ignored this obligation, because 

tax payments could be spread over 
the decades-long life expectancy 
of the designated beneficiary,” says 
Choate. “That’s no longer the case.” 
Going forward, traditional IRA 
owners and beneficiaries face an 
income tax that could be around 
40%, which is going to be paid 
sooner rather than later. 
Enter life insurance. Death benefits 
generally are not subject to income 
taxes — or market fluctuations 
or minimum distribution rules. 
Its attractions are much more 
noticeable now, Choate believes, 
because of the SECURE Act.
Andy Ives, IRA Analyst with Ed 
Slott & Co., also thinks that life 
insurance is in line for a lift. “The 
SECURE Act has devalued the 
stretch IRA by requiring a 10-
year payout for most non-spouse 
beneficiaries,” he says. 

“Meanwhile, the appeal of a 
different strategy has increased: 
drawing down an IRA and 
purchasing life insurance with the 
proceeds.”

“The SECURE Act 
has devalued the 
stretch IRA by 
requiring a 10-year 
payout for most 
non-spouse 
beneficiaries." 

           -Andy Ives

Under prior law, Ives asserts, many 
IRA owners were content to let 
their accounts continue to grow, 
knowing that their beneficiaries 
could potentially take RMDs over 
their lifetimes. “The stretch option 
enabled IRA beneficiaries to 
elongate the time to deplete the 
inherited IRA, thereby minimizing 
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the annual tax implications,” he 
says. “Under the new 10-year rule, 
most IRA beneficiaries will need 
to speed up withdrawals, forcing 
income into a smaller window, 
which could result in much higher 
tax payments.”
An increasingly attractive 
alternative would be for IRA 
owners to anticipate such a 
scenario and take distributions 
from their IRAs sooner than 
required or in greater amounts 
than their RMDs. “The IRA 
withdrawals could be used to pay 
the premiums on life insurance,” 
says Ives, “assuming the IRA 
owner is insurable.”
This strategy may be best followed 
after age 59½, when the 10% early 
distribution penalty expires. “By 
then,” says Ives, “IRA owners have 
free rein to do as they please with 
their accounts. Assuming the IRA 
owner does not need all of the IRA 
funds for living expenses, using the 
unneeded net proceeds to pay for 
life insurance can be beneficial in 
multiple ways.”
For instance, following this process 
steadily after age 59½ will reduce a 
traditional IRA balance significantly 
by the time an IRA owner turns 
age 72, resulting in reduced RMDs. 
Additionally, the death benefit 
probably will be free of income tax. 
Also, “Life insurance has no 
complicated 10-year payout rule for 
beneficiaries to follow,” says Ives. 
“The amount of the tax-free life 
insurance benefit will most likely 
be more than what the beneficiary 
would have received had he or she 
inherited the IRA.” This strategy 
has always been available, but it 
may be more timelier than ever 
now under the 10-year rule. Ives 
urges advisors to tell IRA owners 
about the enhanced potential of 
leveraging life insurance as way to 
replace a taxable IRA inheritance 
for their beneficiaries.
Robert Keebler, who heads Keebler 
& Associates, a tax advisory 

and CPA firm in Green Bay, WI, 
concurs with this outlook, listing 
“life insurance relocation” among 
the top strategies to pursue, after 
passage of the SECURE Act. “The 
basic plan,” he says, “is for clients 
to withdraw IRA money while 
they’re alive, hopefully keeping 
the resulting tax in a relatively low 
bracket. Then reposition assets 
by using the after-tax funds to buy 
permanent life insurance on the life 
of the account owner.” The policy 
beneficiaries might be the insured 
individual’s children.
“This plan will work especially 
well,” says Keebler, “if the IRA 
owner may be subject to state or 
federal estate tax. If so, the policy 
can be held in an irrevocable trust, 
which can keep the insurance 
proceeds from estate tax as well as 
income tax.” 

Relying on Roth

Besides life insurance, Keebler 
mentions Roth IRA conversions 
as a tactic that has gained 
ground, post-SECURE Act. 
“Roth conversions must be 
mathematically compared to doing 
nothing,” he says. “An important 
driver here is the possibility of 
income tax rate arbitrage. Will the 
account owner be able to convert 
some traditional IRA dollars to the 
Roth side at lower tax rates than 
future beneficiaries will likely pay?”
Other questions to ask include 
whether the account owner 
and spouse will likely need IRA 
money in retirement, making 
it less important to focus on 
the consequences of future 
tax payments by younger 
beneficiaries. Will clients have 
ample non-IRA money to pay the 
Roth conversion taxes, allowing 
more untaxed buildup in the 
account? Should advisors plan for 
a five-year gap between spouses’ 
deaths or use life expectancy 
tables? Should a sunset of current 
law in 2026 be projected under 
current law? 

“Roth conversions 
must be 
mathematically 
compared to doing 
nothing.”  
-Robert Keebler

"The bottom line,” says Keebler, 
“is that CPAs, attorneys, financial 
planners, and other advisors 
will need at least 20-40 hours of 
additional training to master the 
analysis of Roth conversions.”
Seymour Goldberg, senior partner 
at Goldberg & Goldberg, a law 
firm in Melville, NY, also believes 
that advisors are likely to put more 
emphasis on Roth IRA conversions 
because of the SECURE Act, in 
order to move money from tax-
deferred to potentially tax-free 
accounts. “What’s more,” he says, 
“taxpayers may name a trust as 
beneficiary of their Roth IRAs, 
for tax planning, estate planning, 
and asset protection purposes.” 
Goldberg raises a potential 
problem and suggests a way to 
audit-proof trust tax returns with 
post-death Roth IRA distributions.
“Leaving a Roth IRA to a trust can 
have many uses, such as providing 
for a beneficiary with special 
needs,” says Goldberg, author of 
the American Bar Association 
book, Can You Trust Your Trust?. 
“If handled and used correctly, 
a standalone Roth IRA trust can 
provide an extended payout, 
perhaps for multiple decades.”

“Leaving a Roth 
IRA to a trust can 
have many uses, 
such as providing 
for a beneficiary 
with special needs.” 
-Seymour Goldberg

Nevertheless, according to 
Goldberg, there is a question as 
to where on IRS Form 1041, "U.S. 
Income Tax Return for Estates 
and Trusts," it should be indicated 
whether a post-death Roth 

https://www.amazon.com/Can-You-Trust-Your-Disadvantages/dp/1627227091/ref=sr_1_1?dchild=1&keywords=seymour+goldberg&qid=1608219042&s=books&sr=1-1
https://www.irs.gov/pub/irs-pdf/f1041.pdf
https://www.irs.gov/pub/irs-pdf/f1041.pdf
https://www.irs.gov/pub/irs-pdf/f1041.pdf
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IRA distribution that has been 
received by a trust is a qualified or 
nonqualified distribution. Goldberg 
requested guidance on this issue 
from the Treasury Department and 
IRS on October 14, 2020.
“It is true,” Goldberg noted in his 
request, “that the instructions 
for Form 1041 contain some 
information regarding distributions 
made from an IRA to a fiduciary. 
The income portion of a total 
distribution must be reported on 
Form 1041, line 8, as other income. 
However, the instructions do not 
include any details on post-death 
Roth IRA distributions.”
This lack of information about 
post-death Roth IRA distributions 
to the trust may trigger IRS 
problems for the trustee if the 
trust’s tax return is subject to 
scrutiny from the IRS computer 
document matching program, 
known as the Automated 
Underreporter Program (AUR). For 
this reason, Goldberg suggested 
that the instructions for Form 1041 
be amended to cover post-death 
Roth IRA distributions made to a 
fiduciary.
“One possibility that I mentioned 
in my request,” says Goldberg, “is 
to include a detailed attachment 
to line 8 of Form 1041, for reporting 
qualified and nonqualified post-
death Roth IRA distributions to 
the trust. That’s the approach 
I currently suggest to trustees 
who receive post-death Roth 
IRA distributions.” Specifically, 
Goldberg suggests including an 
indented line to report the gross 
amount of post-death Roth IRA 
distributions and a line to report 
the taxable amount, if any. “This 
can avoid having the trust’s income 
tax return selected for audit by the 
IRS' computer program."

Matters of Trust

Certain specialized trusts also 
may gain appeal because of the 
SECURE Act. “Another workaround 

for clients with IRA beneficiaries 
who’ll be subject to the 10-year rule 
is to name a charitable remainder 
unitrust (CRUT) as beneficiary,” 
says Keebler. “After the IRA passes 
to a CRUT at the owner’s death, 
the CRUT trustee will distribute 
funds to the CRUT beneficiary as 
directed by the trust creator, often 
for 20 years or for the beneficiary’s 
lifetime. The principal advantage 
of using a CRUT here is the 
possibility of a long life-expectancy 
payout, essentially replicating a 
stretch IRA,” says Keebler. 
Indeed, Bruce Steiner, an attorney 
with the law firm Kleinberg, Kaplan, 
Wolff & Cohen in New York, NY, 
says that the most important 
planning point in dealing with the 
SECURE Act may be replicating 
the stretch IRA with a charitable 
remainder trust (CRT). Steiner 
also mentions CRUTs, which pay a 
percentage of trust assets, rather 
than charitable remainder annuity 
trusts (CRATs), with level payouts. 
“A CRUT makes annual payments 
to an income beneficiary at a pre-
set rate of at least 5% of the trust’s 
value, recalculated annually,” says 
Steiner. Therefore, there is potential 
growth of these payments, which 
can go on for a beneficiary's 
lifetime, effectively providing 
longevity insurance and possible 
inflation protection.
“Upon the beneficiary’s death, the 
assets remaining in the trust will 
go to charity,” says Steiner. “Often, 
the benefit of the lifelong cash 
flow will outweigh the cost of the 
charity’s remainder interest.” The 
higher the payout percentage, the 
more for the income recipients 
and the less for charity, although 
the percentage must be set so 
the actuarial value of the charity’s 
remainder interest is at least 10% 
of the initial trust value.
CRTs generally make the 
most sense when the income 
beneficiary is relatively young, 
Steiner contends. 

“However,” he cautions, “the 
beneficiary must be at least age 
27, given today’s interest rates. The 
best prospects may be clients who 
will need the cash flow, probably 
will not have a taxable estate, and 
face low exposure to creditors, 
divorce or care from Medicaid.”

“Often, the benefit 
of the lifelong cash 
flow will outweigh 
the cost of the 
charity’s remainder 
interest.”  
-Bruce Steiner

There is no way of knowing what 
interest rates — specifically, the IRC 
Section 7520 rate that is used for 
calculating the remainder interest 
— will be when the IRA passes 
from the current owner to the 
CRUT. Steiner suggests structuring 
the trust so that the unitrust 
percentage will be the highest 
permissible rate at the time of the 
IRA owner’s death. 
“That would be the then-current 
rate that results in the actuarial 
value of the charity’s remainder 
interest being 10%,” he says, “if 
the intent is to maximize lifetime 
income. If the IRA owner has a 
strong charitable inclination, the 
CRUT could be set at the minimum 
5% payout rate.”  

SECURE Strategies

Among other key provisions of the 
SECURE Act, Heather Schreiber, 
founder of HLS Retirement 
Consulting and co-creator of 
Heather Schreiber's Social Security 
Advisor in Holly Springs, GA, points 
to the change in the long-standing 
required beginning date (RBD) of 
RMDs for IRA and qualified plan 
participants. “Prior to the SECURE 
Act,” she says, “retirement account 
owners became subject to RMDs 
in the year they turned age 70½. 
Technically, the first payment could 
be delayed until April 1 of the year 
following attainment of age 70½.”

https://www.irs.gov/instructions/i1041
https://www.irs.gov/instructions/i1041
https://www.irs.gov/businesses/small-businesses-self-employed/section-7520-interest-rates
https://www.irs.gov/businesses/small-businesses-self-employed/section-7520-interest-rates
https://www.irahelp.com/newsletters/ssa_newsletters
https://www.irahelp.com/newsletters/ssa_newsletters
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The SECURE Act has paved 
the way for a series of changes 
with respect to the RMD rules, 
beginning in 2020. “For individuals 
reaching age 70½ in 2020 and 
later, RMDs must begin by April 1 
of the year following attainment of 
age 72,” says Schreiber. 
Therefore, if Mary, for example, 
celebrated her 70th birthday on 
January 1, 2020, she must take 
her first RMD by April 1, 2023 
— the April 1 following the year 
she obtains age 72 — and will 
be based on her IRA balance on 
December 31, 2021. Subsequently, 
Mary’s RMDs will be due by each 
December 31, starting yearend 
2023, based on the previous year’s 
December 31 IRA balance. 
“Increasing the RMD age under 
SECURE was a nod to the notion 
that people generally are both 
working and living longer,” says 
Schreiber. (Note: As was previously 
true, certain active employees who 
are not more than 5% owners of 
a company sponsoring a qualified 
plan may delay commencement of 
RMDs until the year of retirement, if 
later than the standard RBD, and if 
their plan offers this option.)
“Under separate guidance, the 
IRS recently finalized new life 
expectancy tables to account 
for the general increase in life 
expectancy, but the new tables 
will not be used for RMDs until 
calendar year 2022 and beyond.”
What planning points emerge from 
the delay in the RBD to age 72 from 
age 70½? “This provides seniors 
more time to convert traditional 
IRAs to Roth IRAs before they are 
subject to an RMD,” says Schreiber. 

“Increasing the 
RMD age under 
SECURE was a nod 
to the notion that 
people generally 
are both working 
and living longer." 

           -Heather Schreiber

An RMD is not eligible for a Roth 
IRA conversion, so RMDs must be 
satisfied first; then excess amounts 
can be converted to a Roth IRA in 
the same calendar year. Therefore, 
individuals should be aware of the 
advantages of Roth conversions 
prior to age 72, the new age at 
which RMDs must begin.
In addition, the minimum age for 
qualified charitable distributions 
(QCDs) is no longer linked to 
RMDs. “Prior to the SECURE 
Act, QCDs enabled a traditional 
IRA owner, age 70½ or older, to 
satisfy an RMD up to $100,000 
by transferring money directly 
to a qualified charity and avoid 
income tax on the distribution,” 
says Schreiber. “QCDs are still 
permitted for IRA owners who are 
age 70½ or older, even though 
RMDs may not be required until 
age 72.” Those who have reached 
age 70½ but are not yet subject 
to RMDs might nonetheless want 
to consider using QCDs for their 
charitable donations. 
Further, the SECURE Act removed 
the age restrictions for traditional 
IRA contributions made for 2020 
and later years, allowing all 
workers with earned income to 
contribute. “Removal of the age-
70½ limit is welcome news for 
older workers who wish to increase 
retirement savings,” says Sarah 
Brenner, Director of Retirement 
Education at Ed Slott & Co. “Many 
individuals are still working in their 
70s and 80s, so they can make 
traditional IRA contributions now.”
Brenner notes that Roth IRAs have 
never had age limits, but they do 
have income limits that bar higher-
income individuals from making 
annual contributions. Now high-
income working seniors can make 
traditional IRA contributions and 
calculate whether to move that 
money into a Roth IRA via a “back 
door” conversion. 
“The removal of the age restriction 
is good news,” says Brenner, “but it 

does create some complications.” 
Individuals must have earned 
income to be eligible to make 
traditional IRA contributions and 
RMDs will continue even though 
contributions are being made.  
The SECURE Act also created a 
complex formula that must be used 
when deductible traditional IRA 
contributions are made after age 
70½; this reduces the tax benefits 
for QCDs. “For those interested 
in QCDs,” advises Brenner, “it’s 
better to avoid this mess and make 
Roth IRA contributions instead of 
traditional IRA contributions, if the 
income permits.”

“Removal of the 
age-70½ limit is 
welcome news for 
older workers who 
wish to increase 
retirement savings.”  
-Sarah Brenner

IRS Actions

In November 2020, the IRS 
published final regulations (TD 
9930) for its previously announced 
updated life expectancy tables, 
which are used to calculate RMDs 
from IRAs and qualified plans. 
“The new tables reflect longer life 
expectancies than the previous 
tables, therefore reducing RMDs 
each year,” says Michelle Ward, 
partner with Keebler & Associates. 

“The new tables 
reflect longer life 
expectancies than 
the previous tables, 
therefore reducing 
RMDs each year.” 
-Michelle Ward

The final regulations apply to 
distribution calendar years 
beginning on or after January 1, 
2022. “In certain situations,” says 
Ward, “these regulations apply 
a transition rule. If an employee 
died before 2022, the initial life 

https://public-inspection.federalregister.gov/2020-24723.pdf
https://public-inspection.federalregister.gov/2020-24723.pdf
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expectancy used to determine the 
distribution period may be reset to 
use the new Single Life Table.” 
According to Ward, this transition 
rule could apply in three situations: 
1. The employee died with a non-

spousal eligible designated 
beneficiary; 

2. The employee died after the 
RBD without a designated 
beneficiary; or 

3. The employee, who was younger 
than the designated beneficiary, 
died after the RBD.

Another ruling from the IRS is cited 
by Michael J. Jones, partner in the 
accounting firm Thompson Jones, 
LLP in Monterey, CA, who points 
to Revenue Procedure 2020-46 
(10/16/20), on self-certification 
for late rollover relief. “This is 
significant primarily because it's 
an update to self-correction rules,” 
he says. “Practitioners should not 
keep using Revenue Procedure 
2016-47. In addition, the update 
serves as a reminder that following 
the revenue procedure can be 
done during an IRS examination, 
which some advisors may have 
forgotten or never realized.”
Essentially, this revenue procedure 
observes that, when the 60-
day deadline for a rollover of a 
retirement account distribution 
isn’t met, an extension may be 
granted. Qualifying reasons for 
relief include casualties, disasters, 
and other events beyond the 
account owner’s control. The 
2016 revenue procedure lists 11 
situations that automatically will 
qualify for relief, such as financial 
institution error or a death in the 
family.

“This [Rev. Proc. 
2020-46] is 
significant primarily 
because it's an 
update to self-
correction rules.”   
-Michael J. Jones

The 2020 version retains all 11 
items in the prior version and 
adds a 12th: when the distribution 
was made to a state unclaimed 
property fund (which some states 
call escheated property). There 
also is a reminder that the 60-day 
time limit may be postponed for 
military service in a combat zone, 
a federally declared disaster, or a 
terror attack.
Moreover, Revenue Procedure 
2020-46 contains an appendix 
with model language for self-
certification, which “may be used 
on a word-for-word basis, or by 
using language that is substantially 
similar in all material respects.” 
Jones notes that using the model 
language might allow clients to 
avoid the high cost of applying for 
a private letter ruling. Says Jones, 
“It reminds me of the ‘get out of jail 
free’ cards in the Monopoly game!” 
Yet, more IRS activity in 2020, or 
lack thereof, caught the attention 
of Mary Kay Foss, a CPA in Walnut 
Creek, CA. “One of the biggest 
stories was that the IRS is not 
following up on 72(t) violations 
found by 1099 matching,” she says. 
In 2020 the Treasury Inspector 
General for Tax Administration 
(TIGTA) issued a report on 
compliance with penalties 
assessed on Form 5329. 
“The purpose of the study was 
to determine whether the IRS’ 
AUR program was effective in 
motivating taxpayers to report and 
pay these penalties,” Foss adds. 
The AUR program issues CP2000 
notices to taxpayers whose income 
tax returns have information that 
does not agree with their Form 
1099 reports. 
“For 2016,” says Foss, “the IRS 
followed through on only 8% of the 
cases where the taxpayer received 
an early retirement distribution but 
did not pay the 10% penalty.” This 
penalty may apply to distributions 
before age 59½. As Foss relates, 
the AUR program identified over 

100,000 cases where it appeared 
that the 10% tax was owed but 
investigated only 8,249. Of those 
under investigation, only 32% of 
those investigated actually wound 
up with additional tax owed. 

“One of the biggest 
stories was that the 
IRS is not following 
up on 72(t) 
violations found by 
1099 matching.”   

           -Mary Kay Foss

A common error, says Foss, is 
misuse of the first-time homebuyer 
exception, which allows up to 
$10,000 to be withdrawn from an 
IRA for a home purchase, penalty-
free. Larger IRA withdrawal 
amounts are subject to this penalty 
and so are amounts taken from 
employer plans such as 401(k)s.
“A hardship withdrawal from 
a 401(k) is allowed for a home 
purchase but the penalty always 
applies when you have a hardship 
withdrawal,” says Foss. “I see court 
cases where an advisor has told 
the client that it’s okay to take 
money out of a 401(k) for a home 
purchase or higher education, but 
those are IRA-only exceptions.”
According to Foss, the problem 
that the TIGTA uncovered is 
that the IRS does little follow-
up if a violation is found and the 
taxpayer responds. “Advisors 
must still preach adherence to the 
rules,” she says. “However, they 
might suggest that their clients 
respond to the IRS with some 
reasoning because they could find 
a sympathetic ear from someone 
reading that explanation. In one 
2020 case, the Tax Court seemed 
very sympathetic to a divorcee 
with a child admitted to college.”

Court Cases

In the case mentioned by Foss 
(Tamecca Seril, T.C. Memo 2020-
101, 7/8/20), the taxpayer, who 

https://www.irs.gov/pub/irs-drop/rp-20-46.pdf
https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
https://www.irs.gov/pub/irs-drop/rp-16-47.pdf
https://www.treasury.gov/tigta/auditreports/2020reports/202010018fr.pdf
https://www.irs.gov/pub/irs-pdf/f5329.pdf
https://www.irs.gov/pub/irs-pdf/f1099r.pdf
https://www.irs.gov/pub/irs-pdf/f1099r.pdf
https://www.ustaxcourt.gov/UstcInOp2/OpinionViewer.aspx?ID=12286
https://www.ustaxcourt.gov/UstcInOp2/OpinionViewer.aspx?ID=12286
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was younger than 59½, reported 
withdrawing $54,500 from her IRA 
in 2016, but reported only a portion 
of that amount as being taxable 
and an even smaller amount as 
being subject to the 10% penalty. 
“She underreported the income by 
$15,000 because she intended to 
repay that amount to the IRA,” says 
Foss, “obviously confused by the 
difference in what was taxable.”
The IRS countered that the 
entire amount withdrawn should 
be subject to the 10% early 
withdrawal penalty and a 20% 
accuracy-related penalty as well. 
In its opinion, the Tax Court made 
an effort to track whether Seril’s 
IRA money had been used to 
pay college bills, so some $4,000 
qualified for the higher education 
exemption, reducing the early 
withdrawal penalty. The Court 
also found that Seril, who had 
been through a divorce and was 
then involved in related litigation, 
“had exercised good faith in her 
reporting” of income, so the 20% 
accuracy-related penalty was not 
imposed.
Another court decision, Kinder 
Morgan, Incorporated v. Joanne 
Crout, et al, No. 19-20037 (5th Cir. 
2020), involved Danny Crout, who 
participated in Kinder Morgan, 
Inc.’s 401(k) plan. As required by 
ERISA, the federal law governing 
employer-sponsored retirement 
plans, Kinder Morgan’s plan 
provided that the beneficiary of a 
married participant is automatically 
the participant’s surviving spouse. 
That’s true unless the participant 
has named someone else, and the 
spouse has consented. 
“Crout never filled out a beneficiary 
designation form,” says Ian Berger, 
IRA Analyst with Ed Slott & 
Co. “He died in 2016, leaving a 
surviving spouse, Joanne Crout, 
and three children from a prior 
marriage.” After his death, Joanne 
and the children battled over 
Danny’s 401(k) funds, with the 
children appealing to the Fifth 

Circuit Court of Appeals, which 
covers Louisiana, Mississippi and 
Texas. That court ruled in favor of 
Joanne because Danny had never 
designated a beneficiary.
“The children argued that a federal 
court should not be deciding this 
case, since it was a probate matter 
that could only be heard by a state 
court,” says Berger. “The Court of 
Appeals agreed that state courts 
are the proper forum to probate 
a will or administer an estate, 
but only with respect to estate 
property.” Essentially, the appellate 
court decided that retirement plan 
funds are not estate property, so 
disputes over plan funds can be 
heard by federal courts.
“IRAs and employer plan accounts 
usually bypass probate,” says 
Berger. “The funds go to the 
beneficiary designated by the IRA 
owner or plan participant, subject 
to the spousal consent rule for 
ERISA company plans. The terms 
of the participant’s will [or state 
law if there is no will] must yield 
to the beneficiary designation 
form and, if applicable, to ERISA.” 
The only exception, according to 
Berger, occurs when IRA owners or 
plan participants name their estate 
as beneficiary or if the estate 
becomes a default beneficiary 
when a beneficiary is not named.
This case illustrates the most 
important service an advisor can 
provide. "Make sure IRA owners 
and plan participants take the 
simple step of completing a 
beneficiary designation form,” says 
Berger. In the Crout case, Danny 
died in 2016, but the dispute over 
his 401(k) went to a lower court in 
2018 and then to the Fifth Circuit, 
where the decision was delayed 
until 2020. “Four years of expensive 
litigation could all have been easily 
avoided had Danny Crout simply 
filled out a one-page form,” Berger 
notes. 
As Berger explains, advisors 
should keep in mind that ERISA 

retirement plans and IRAs operate 
differently when it comes to a 
married person’s beneficiary 
election. ERISA plan beneficiary 
designations are subject to 
spousal consent, but married IRA 
account owners are generally 
free to designate any beneficiary, 
without spousal approval. That 
said, in community property 
states, married owners of IRAs 
accumulated during marriage may 
need spousal consent to designate 
a different beneficiary.  

“Make sure IRA 
owners and plan 
participants take 
the simple step of 
completing a 
beneficiary   

           designation form."  
           -Ian Berger

Private Letter Rulings

In PLR 202033008, the IRA owner 
(call him Bo) wanted to purchase a 
new home with the proceeds from 
the sale of his current home. But, 
the existing home was still on the 
market when the home he sought 
to purchase became available. On 
the advice of his real estate agent, 
Bo took a distribution from his IRA 
for the cash he needed to buy the 
new home, intending to return the 
withdrawn amount to his IRA when 
he sold his current home.
“As happens in many such cases, 
the 60-day deadline for completing 
the rollover had passed by the 
time his previous house was sold,” 
says Denise Appleby, CEO of 
Appleby Retirement Consulting in 
Grayson, GA. In the PLR request, 
Bo placed the blame on his real 
estate agent and the custodian 
of his IRA for failing to tell him 
that the rollover was required to 
be completed within 60 days of 
receiving the funds. Not convinced, 
the IRS denied the waiver request, 
because Bo’s stated reason did 
not meet the requirements for 

https://www.docketbird.com/court-documents/Kinder-Morgan-Inc-v-Crout-et-al/ORDER-denying-30-Motion-to-Dismiss-Original-Counterclaim-Signed-by-Judge-Alfred-H-Bennett-Parties-notified-gclair-4/txsd-4:2017-cv-00509-00037
https://www.docketbird.com/court-documents/Kinder-Morgan-Inc-v-Crout-et-al/ORDER-denying-30-Motion-to-Dismiss-Original-Counterclaim-Signed-by-Judge-Alfred-H-Bennett-Parties-notified-gclair-4/txsd-4:2017-cv-00509-00037
https://www.docketbird.com/court-documents/Kinder-Morgan-Inc-v-Crout-et-al/ORDER-denying-30-Motion-to-Dismiss-Original-Counterclaim-Signed-by-Judge-Alfred-H-Bennett-Parties-notified-gclair-4/txsd-4:2017-cv-00509-00037
https://www.docketbird.com/court-documents/Kinder-Morgan-Inc-v-Crout-et-al/ORDER-denying-30-Motion-to-Dismiss-Original-Counterclaim-Signed-by-Judge-Alfred-H-Bennett-Parties-notified-gclair-4/txsd-4:2017-cv-00509-00037
https://www.irs.gov/pub/irs-wd/202033008.pdf
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“financial institution error,” which is 
among the circumstances that could 
result in a favorable ruling.
“Financial institution error did not 
apply in this case,” says Appleby, 
“because a real estate agent cannot 
be held responsible for providing 
advice on the IRA rollover rules. 
In addition, IRA custodians aren’t 
responsible for informing IRA owners 
about these rules.”
According to Appleby, the IRS’ 
response likely would have been 
more favorable if Bo had withdrawn 
the money from an employer-
sponsored plan. “Administrators 
of these plans are required by law 
to inform distributees about the 
rules that apply to rollover-eligible 
distributions,” she says. “The 
requirements extend to the tax 
consequences of such distributions 
that are not rolled over by the 60-day 
deadline.”
Appleby acknowledges that it can 
be tempting to save on fees by 
executing IRA transactions without 
the assistance of an astute advisor. 
“Such savings may not be much 
consolation,” she says, “if mistakes 
are made. The cost might be much 
more than the fees an advisor would 
charge.”
In the case of PLR 202033008, the 
IRA owner had to pay the IRS a 
fee of $10,000 to review the PLR 
request. “That fee is due regardless 
of whether the IRS issues a favorable 
ruling,” Appleby points out. “Also, 
fees probably had to be paid to the 
professional engaged to assist with 
filing the PLR request.” 
Beyond fees, the amount that 
Bo intended to return to his IRA, 
maintaining the tax deferral, was 
no longer eligible to be held in his 
IRA. He owed income tax on the 
withdrawal and, if under age 59½, 
perhaps a 10% early distribution 
penalty. “This PLR serves as a 
reminder,” says Appleby, “for IRA 
owners to engage the services of an 
IRA-educated advisor, when seeking 
information about the rules that 
apply to IRAs.”   

“This PLR serves as 
a reminder for IRA 
owners to engage 
the services of an 
IRA-educated 
advisor.”   

           -Denise Appleby

“In PLR 202034002 and PLR 
202040003” says Ward, “the IRS 
continued to allow surviving spouses 
to roll over a deceased spouse’s 
IRA despite not being named as 
beneficiary.”
In PLR 202034002, the IRA was 
payable to a trust but the surviving 
spouse’s community property 
interest in the decedent’s property 
was to be paid to a sub-trust from 
which the surviving spouse was 
entitled to receive unlimited income 
and principal, upon request. Here, 
the widow was able to roll over her 
community property interest in her 
deceased husband’s IRA.
In PLR 202040003, the deceased 
spouse named a trust as the sole 
beneficiary of his IRA. The surviving 
spouse was the sole beneficiary and 
trustee of this trust, with the sole 
right to amend or revoke the trust 
and to distribute all income and 
principal for her own benefit. Again, 
a rollover to the spouse’s own IRA 
was allowed.
“With these rulings,” says Ward, “the 
IRS once again provided favorable 
treatment to a surviving spouse by 
allowing a spousal rollover. These 
are just two of many PLRs that 
have allowed a spousal rollover in a 
situation where a trust or estate was 
named as IRA beneficiary. In nearly 
all of these cases, the surviving 
spouse was also the sole beneficiary 
of the trust or estate with a power to 
allocate the IRA to herself.” 
Although PLRs such as these 
continue to be favorable, advisors 
should still review beneficiary 
designation forms to ensure that 
clients’ estate planning goals are 
being addressed in a cost-effective, 
time-effective manner. ◼

mailto:newsletter%40irahelp.com?subject=from%20Back%20Cover%20
https://www.irahelp.com/newsletter.php
https://www.irs.gov/pub/irs-wd/202034002.pdf
https://www.irs.gov/pub/irs-wd/202040003.pdf
https://www.irs.gov/pub/irs-wd/202040003.pdf
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HELP YOUR CLIENTS TAKE FINANCIAL CONTROL,  
AVOID UNNECESSARY TAXES AND COMBAT THE LATEST 

THREATS TO THEIR RETIREMENT SAVINGS
Obstacles and volatility facing retirement 
accounts are constant variables, and 
going into 2021, they are continuing to 
snowball with exponential speed and 
complexity! The stock market, interest 
rates, tax laws, and the political and 
regulatory environment surrounding 
a global pandemic and best interest 
legislation just to name a few. Meanwhile, 
your clients’ retirement savings are a 
ticking time bomb waiting the balance.

How will your clients remember you and 
the actions you took during these trying 
times? It is said that crisis does not build 
character—it reveals it. 

Empty claims of being a “retirement 
expert” will quickly end in costly 
mistakes for those unequipped with the 
latest knowledge and advice. Leading 
financial advisors, those who take the 
reins during one of the most difficult 
periods in recent American history, need 
to be knowledgeable on these significant 
tax laws and updates. 

The urgency for knowledgeable, 
professional advice has never been 
more essential! 

Help your clients have more, 
keep more and make it last 
with up-to-the-minute IRA 
education
While the SECURE Act took effect in 
2020, beneficiaries inheriting IRAs 
are just starting to experience the 
implications of the end of stretch IRAs 

in 2021. This is where the rubber hits the 
road, and costly and irrevocable mistakes 
will be common! Our team of IRA Experts 
has been flooded with questions from 
thousands of Americans— consumers, 
professionals and media alike. 

As news continues to break, this LIVE 
virtual training will prepare you to 
answer the top questions of your clients, 
prospects and centers of influence. 

After two days, you will be armed 
with immediately actionable intel to 
help your clients maximize their hard- 
earned retirement savings. 

Get focused. Get educated. 
Take action. 
Join America’s IRA Experts to take 
advantage of timely planning strategies, 
including:

• The most-up-to-date IRA expertise, 
including new opportunities and 
planning considerations stemming 
from the SECURE Act

• An action plan to implement into 
your business immediately to protect 
your clients and prospects from 
avoidable (and costly) planning errors  

• A 400+ page manual available in 
a digital format to use as a practical 
reference guide 

• Up to 12 CE credits
• Direct access to our team of IRA 

Experts through a virtual Q&A chat 
experience to make sure you leave 
with no questions unanswered 

MASTER THE 
SECURE ACT

The SECURE Act single-handedly 
upended many long-standing 
retirement rules on January 1, 
2020—particularly impacting those 
with large IRAs! From recognizing 
new back-door Roth opportunities 
to identifying key beneficiary 
categories still eligible for stretch 
IRA provisions, learn the latest 
strategies you can use to give your 
clients minimized taxes and post-
death control of their assets.

PROVIDE BEST 
INTEREST ADVICE

From the SEC Reg BI to various 
state departments continuing to 
advance best interest standards and 
documentation procedures, most 
financial advisors are not prepared 
to help clients with rollover decisions 
– especially now with mass layoffs 
surrounding the pandemic! Learn the 
exact process you need in order to 
act as a fiduciary advising on rollover 
decisions.

GAIN EXCLUSIVE 
KNOWLEDGE & 
ACCESS  

Get direct access to America’s 
IRA Experts two weeks before The 
New Retirement Saving Time Bomb 
debuts! As the new book tops the 
bestseller charts, you will have the 
latest training and strategies at 
your fingertips to have high-value 
conversations with your key contacts.

“Within the first 30 minutes of Ed’s workshop, 
I realized I had made a common IRA planning 
mistake. I called my office and stopped a 
transaction saving my client tax on $136,000 and 
saving the relationship. This program paid for 
itself within the first hour I was here!”  
— Jim Flanagan, Naperville, FL 

“The emphasis on the SECURE Act was critical. 
No amount of self-study could prepare me as 
well as the Slott team!” 
— Scott Dewhurst, New York, NY 

“I was able to show a prospect (now client) how 
to save $52,000 on their RMDs from the material 
at this training! Their CPA loved it and so did the 
client.”  
— Larry Schuffman, Pensacola, FL 

“Without this course, any professional advising 
clients on IRAs could make costly, in some 
cases savings-crushing, mistakes.” 
— Lisa Barram, Fort Washington, PA 

“Where else can we get developments up-to-
the-minute?” 
— Mary Ahearn, Tucson, AZ 

“Easily the BEST CPE I've taken! Very informative, 
engaging, and interesting. Ed and his IRA 
experts are Rock Stars!!”  
— Mina Akita, Raleigh, NC

“Ed's energy and enthusiasm are only exceeded 
by his knowledge of the subject matter, great 
presentation!!” 
—Kevin Campisano, Louisville, KY
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Optional Session 9:10 am – 9:45 am 
Learn More About Ed Slott’s Elite IRA Advisor GroupSM

Session Seven 10:00 am – 10:50 am EDT
Roth Conversion Planning / 3 Roth Conversion Questions You Need 
to Ask / Estate Planning with Roth IRAs 

• Roth IRA Tax Planning After the SECURE Act
• The 3 Questions to Ask in Every Roth Conversion Evaluation
• Who Should and Who Should Not Convert
• Estate Planning with Roth IRAs

Break 10:50 am – 11:00 am EDT
Session Eight 11:00 am – 11:50 am EDT
Roth 401(k) Rules / IRA Update – The Latest IRA Changes, Rulings 
and Cases 

• Roth Conversions from Company Plans 
• Roth 401(k), Roth 403(b), and Roth 457(b) Contribution and  

Distribution Rules
• IRA Update: The Latest IRA Tax Law Changes Including the 

SECURE Act, New Tax Strategies, Rulings, Court Cases and 
Planning Opportunities

Break 11:50 am – 12:40 pm EDT
Session Nine 12:40 pm – 1:30 pm EDT
Naming Trusts as IRA Beneficiaries (Part One) 
Everything You Need to Know / SECURE Act Effect on  
IRA Trust Planning 

• Separate Account Rules for Multiple IRA Beneficiaries - 
Splitting IRAs 

• Naming Trusts as IRA Beneficiaries – The SECURE Act Impact 
and Why Most IRA Trusts Won’t Work Anymore! 

Break  1:30 pm – 1:40 pm EDT
Session Ten  1:40 pm – 2:30 pm EDT
Naming Trusts as IRA Beneficiaries (Part Two) 
SECURE Act Effect on IRA Trust Planning / Latest IRA Trust Rulings 
and Planning Strategies / IRA Trust Checklist

• SECURE Act Effect on IRA Trust Planning 
• Conduit Trusts vs. Accumulation Trusts
• How to Determine RMDs When a Trust is the IRA Beneficiary
• Avoid Major IRA Trust Mistakes That Most Other Advisors 

Make Routinely 
• The Latest IRA Trust Rulings
• 10-Point IRA Trust Checklist

Break  2:30 pm – 3:20 pm EDT
Session Eleven  3:20 pm – 4:10 pm EDT
How to Use the SECURE Act to Attract Large IRA Rollover Clients / 
Advising Clients on Key Rollover Decisions / 72(t) Planning

• How to Use the SECURE Act to Attract Large IRA Rollover Clients
• Advising Clients on Key Rollover Decisions
• NUA (Net Unrealized Appreciation) Rules and Strategies for 

Employer Stock
• 5 NUA Mistakes You Cannot Afford to Make
• 72(t) Rules for Early IRA and Plan Distributions
• 72(t) IRS Rulings and Court Cases

Break  4:10 pm – 4:20 pm EDT
Session Twelve  4:20 pm – 5:10 pm EDT
The Missing Estate Plan / IRA Estate Planning Strategies After the 
SECURE Act / Life Insurance Planning with IRAs 

• The Missing IRA Estate Plan…Means More Money for YOU
• IRA Estate Planning Strategies – New Strategies After the 

SECURE Act
• How to Plan for Estate Tax Uncertainty
• Use of Life Insurance to Protect IRA Values – SECURE Act 

Impact 
• IRA Strategies to Increase Your Insurance and Annuity Sales
• Planning for State Estate Taxes
• The 2 Biggest Tax Breaks in the Tax Code and How to  

Make Sure Your Clients Get Them - Creating the Perfect IRA 
Estate Plan

Session One 10:00 am – 10:50 am EDT
Navigating the CARES Act / SECURE Act

• Introduction and Program Overview 
• CARES Act Relief Provisions
• 2020 RMD Waiver
• Coronavirus-Related Distributions (CRDs)
• Plan Loan Relief 
• SECURE Act - Summary of Key Changes

Break 10:50 am – 11:00 am EDT
Session Two 11:00 am – 11:50 am EDT
SECURE Act / Planning for the End of the Stretch IRA /3 Beneficiary 
Categories / Eligible Designated Beneficiaries (EDBs) – Who Qualifies?

• The End of the Stretch IRA – SECURE Act Planning Solutions 
• 3 Beneficiary Categories under the SECURE Act
• Eligible Designated Beneficiaries (EDBs) – Who Qualifies? 

Break 11:50 am – 12:40 pm EDT
Session Three 12:40 pm – 1:30 pm EDT
SECURE Act Impact on Stretch IRAs / How Post-Death Payout Rules Will Work 
/ Practice Examples / Beneficiary Forms / Custodial Document Checklist 

• SECURE Act - How Post-Death Payouts Will Work
• Practice Examples – Post-Death Payouts Based on the Type of 

Beneficiary 
• Why Most Beneficiaries Overpay Their Taxes
• Common Mistakes in Setting up Inherited IRAs
• IRA Beneficiary Form Mistakes That Wipe Out Inheritances
• How to Use the IRA Beneficiary Form to Build Referrals 
• IRA Beneficiary Selection 
• What to Look for in IRA Custodial Documents
• IRA Custodial Document Checklist – One Dozen Questions Advisors Must Ask 

Break 1:30 pm – 1:40 pm EDT 
Session Four  1:40 pm – 2:30 pm EDT
25 IRA Rules You Must Know (Part One)

• 25 IRA Rules You Must Know and How to Capitalize on Them, 
Including New Rules Under the SECURE Act (Part One)

 Highlights Include:
• IRA Distribution Basics
• Aggregating Distributions
• 5-Year Rule Confusion After Death
• SEP and SIMPLE IRA Confusion 
• Creditor/bankruptcy protection of IRAs
• Year of Death Distribution - Who Takes It?
• IRAs Don’t Generally Pass Through Wills

Break 2:30 pm – 3:20 pm EDT
Session Five  3:20 pm – 4:10 pm EDT
25 IRA Rules You Must Know (Part Two)

• 25 IRA Rules You Must Know and How to Capitalize on Them, 
Including New Rules Under the SECURE Act (Part Two)

 Highlights Include:
• Two Different 5-Year Rules for Roth IRAs
• QDROs Do Not Apply to IRAs
• A Non-Spouse Beneficiary Cannot do a Rollover
• The 10% Penalty Exceptions 

Break 4:10 pm – 4:20 pm EDT
Session Six  4:20 pm – 5:10 pm EDT
25 IRA Rules You Must Know (Part Three)

• 25 IRA Rules You Must Know and How to Capitalize on Them, 
Including New Rules Under the SECURE Act (Part Three)

 Highlights Include:
• Splitting IRAs
• No Deadline for a Spousal Rollover
• 20% Withholding Tax Rule
• Eligible Rollover Distributions (ERDs)
• Tax Breaks for IRA and Plan Beneficiaries
• Rollover or Transfer? – 60-Day Rollover Relief
• Roth IRA Beneficiaries Must Take RMDs
• Correcting Excess IRA Contributions 

IMPORTANT: All sessions are shown in Eastern Time. Sessions begin at 10 EDT / 9 CDT / 8 MDT / 7 PDT in the morning and end at 5:10 EDT / 4:10 CDT / 
3:10 MDT / 2:10 PDT in the afternoon on both days. To receive CE credits, you must be in attendance for the entire workshop on both days.
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You may also call, fax, or email us using the information
at the bottom of this page. If paying by check,
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is registered with the National Association of State Boards of Accountancy (NASBA) as a sponsor of continuing professional education on the National 
Registry of CPE Sponsors. State boards of accountancy have final authority on the acceptance of individual courses for CPE credit. Complaints regarding 
registered sponsors may be submitted to the National Registry of CPE Sponsors through its website: www.nasbaregistry.org.
**IRS – course is approved for Enrolled Agents (EA) and Return Preparers (OTRP) for (Federal Tax Law / Federal Tax Related)
**NY – course is approved for Life Brokers (LB), Life Consultants (C1), Life Settlement Brokers (LSB), and Life/Accident and Health Agents (LA)** 

CE credits are subect to change.
IMPORTANT: To receive CE credits, you must be present for the entire workshop on both days.

NEWSLETTER REGISTRANTS  
SAVE $400

$1595� Single Payment of $1995 

Register online at irahelp.com/2-day
You may also call, fax, or email us using the information
at the bottom of this page. If paying by check,
please mail it to Ed Slott and Company, LLC at
100 Merrick Road, Suite 200E, Rockville Centre, NY 11570

NEWSLETTER

*Discount codes and group rates cannot be combined

http://irahelp.com/2-day
mailto:info@irahelp.com
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