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Court Rules Inherited 401(k) Accounts Are 
Protected in Bankruptcy

In 1992, the U.S. Supreme Court 
ruled that 401(k) and other company 

plan benefits covered under the 
Employee Retirement Income 
Security Act (ERISA) are protected 
from bankruptcy creditors. In 2014, 
the Supreme Court said that inherited 
IRAs are not protected from creditors. 
But what happens when a person 
inherits a 401(k) (instead of an IRA) 
and then files for bankruptcy? One 
court recently ruled that ERISA 
protection takes precedence, and 
inherited 401(k) funds are shielded in 
bankruptcy.

Background

When an individual files for 
bankruptcy, all of the property 
included in that bankruptcy estate 
can be reached by creditors, except 
for certain property that is exempted 
from the estate. The Bankruptcy 
Code, in § 541, dictates which of the 
person’s property is included in the 
bankruptcy estate. Another section of 
the Code, § 522, lists the items that, 
while technically part of the estate, 
can be exempted. Among those items 
are “retirement funds,” including IRAs, 
Roth IRAs, SEP and SIMPLE IRAs, 
and 401(k), 403(b) and 457(b) plans. 
For IRAs and Roth IRAs (but not 
SEP or SIMPLE IRAs), bankruptcy 
protection is limited to a dollar 
amount that is adjusted for inflation 

every three years ($1,362,800 in 2021). 
Company plan accounts rolled over 
to IRAs maintain 100% protection and 
are not counted towards this limit.
Another potential source of 
bankruptcy creditor protection 
comes from ERISA. Most, but not 
all, company retirement plans are 
covered by ERISA. Solo 401(k) plans, 
the Thrift Savings Plan, and certain 
403(b) and 457(b) plans are not. 
ERISA-covered plans must not allow 
benefits to be paid to anyone other 
than participants or beneficiaries (the 
“anti-alienation provision”). ERISA 
creditor protection is iron-clad, with 
exceptions only for qualified domestic 
relations orders (QDROs) and IRS 
tax levies. By contrast, IRAs are not 
covered by ERISA, so their owners 
cannot benefit from ERISA creditor 
protection.
Before 1992, it was not clear whether 
the ERISA anti-alienation provision 
applies in bankruptcy. In Patterson v. 
Shumate, 504 U.S. 753 (1992), the U.S. 
Supreme Court settled the matter by 
ruling that an ERISA plan participant’s 
benefits are excluded from his 
bankruptcy estate. Under § 541(c)
(2) of the Bankruptcy Code, property 
that has a restriction on its transfer is 
excluded from the bankruptcy estate, 
as long as the restriction can be 
enforced under a law separate from 
the Bankruptcy Code. 

https://www.irahelp.com/newsletter
https://www.youtube.com/channel/UCdYCkizV3RuZHtXrODGLQ_w
https://www.facebook.com/ed.slott
https://www.linkedin.com/in/edslott
https://twitter.com/theslottreport
https://www.irahelp.com/2-day/virtual-ira-workshop-2021-07
https://www.govinfo.gov/content/pkg/USCODE-2019-title11/pdf/USCODE-2019-title11-chap5-subchapIII-sec541.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title11/pdf/USCODE-2019-title11-chap5-subchapIII-sec541.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title11/pdf/USCODE-2019-title11-chap5-subchapII.pdf
https://supreme.justia.com/cases/federal/us/504/753/
https://supreme.justia.com/cases/federal/us/504/753/
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Executive Summary

Executive Summary
Court Rules Inherited 401(k) Accounts Are Protected in Bankruptcy

■  When an individual files for bankruptcy, all of the property included in the bankruptcy estate can be 
reached by creditors, except for certain property that is exempted from the estate.

■  Among those items that can be exempted are “retirement funds,” including IRAs, Roth IRAs, SEP and 
SIMPLE IRAs, and 401(k), 403(b) and 457(b) plans.

■  In 2014, the Supreme Court decided that an inherited IRA is part of the bankruptcy estate and not 
exempt. Therefore, it can be reached by creditors.

■  The Bankruptcy Court determined in the In re: Dockins, No. 20-10119 (Bankr. W.D.N.C. June 4, 2021) case 
that an inherited 401(k) account belonged outside the bankruptcy estate and is exempt.

■  Individuals with inherited retirement funds should be aware of the potentially different bankruptcy 
creditor protection treatments between inherited IRAs and inherited ERISA plans.

A Golden Opportunity to Discuss Roth IRAs
■  Tech titan Peter Thiel started his Roth IRA in 1999 with the maximum contribution allowed by law of 

$2,000. He then used the funds in his Roth IRA to purchase his founder’s shares in PayPal. He paid 
$0.001 per share for 1.7 million shares.

■  By 2002, tax records show his Roth IRA was worth $28.5 million.
■  A small business owner cannot have his Roth IRA invest in a business that he owns and controls. 

However, buying privately held stock in a company is not in itself considered a prohibited transaction if 
the IRA owner does not have voting control of the company.

■  Was the stock properly valued at the time of purchase within the Roth IRA? The self-directed IRA 
custodian maintained that the stock was valued properly, but others are not so sure.

■  A 2014 report by the Government Accounting Office (GAO) specifically mentions similar transactions 
involving founder’s shares of privately held stock as potential misuse of Roth IRAs.

Appleby’s Top 10 Reasons Why a Small Business Owner 401(k)  
Is a Great Retirement Savings Solution 

■  The Small Business Owner 401(k) (SBOK) can be an ideal retirement plan for many self-employed 
individuals (and their spouses). 

■  There are two types of contributions that are usually offered under an SBOK: Elective deferral 
contributions and profit-sharing contributions.

■  If permitted under the plan document, the trustee can choose to add a Roth 401(k) account as a feature. 
Additionally, the plan may be designed to allow loans to participants. 

■  Profit-sharing contributions are deductible, subject to a limit of 25% of compensation. 
■  Form 5500 returns are not required for SBOKs, as long as the aggregate balance for all participants 

does not exceed $250,000.
■  A participant may roll over amounts from eligible retirement plans to the SBOK.

The Court noted that ERISA plan 
benefits are property that have 
a restriction on their transfer 
(the anti-alienation provision). In 
addition, that restriction can be 
enforced under a nonbankruptcy 
law (ERISA), because plan 
participants can sue if it is violated. 
For this reason, § 541(c)(2) requires 
that ERISA-covered benefits be 
excluded from bankruptcy estates.

In Clark v. Rameker, 573 U.S. 122 
(2014), the Supreme Court ruled 
that an inherited IRA is part of the 
bankruptcy estate and not exempt; 
it can be reached by creditors. The 
Court concluded that inherited 
IRAs are not "retirement funds" 
under § 522 because: 

 σ IRA beneficiaries cannot make 
additional contributions to the 
inherited IRA. 

 σ IRA beneficiaries generally must 
begin taking RMDs in the year 
after they inherit the account, 
regardless of how many years 
they may be from retirement. 

 σ IRA beneficiaries can withdraw 
the entire inherited IRA at any 
time without penalty. 

For these reasons, the Supreme 
Court characterized inherited 
IRA funds as “a pot of money that 

https://www.irahelp.com/newsletter
https://supreme.justia.com/cases/federal/us/573/122/
https://supreme.justia.com/cases/federal/us/573/122/
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can be freely used for current 
consumption, . . . not funds 
objectively set aside for one’s 
retirement.”

The Dockins Case

In the recent case, In re: Dockins, 
No. 20-10119 (Bankr. W.D.N.C. June 
4, 2021), the Bankruptcy Court 
had to decide which of the two 
Supreme Court decisions applies 
in the case of an inherited 401(k) 
account.
The case has an interesting 
background. Kirk Morishita, an 
employee of Wells Fargo Bank, 
participated in Wells Fargo’s 401(k), 
an ERISA plan. He designated 
his then-girlfriend, Holly Corbell, 
as his 401(k) beneficiary. Their 
relationship subsequently ended, 
and Holly married Chris Dockins. 
On February 5, 2020, Kirk died 
while still employed at Wells Fargo 
and with Holly still as his 401(k) 
beneficiary. Kirk was apparently 
unmarried when he died, so Holly 
became entitled to his funds. (If he 
had been married, ERISA would 
require that his surviving spouse 
become the beneficiary, unless 
the spouse consented to another 
beneficiary.)
In March 2020, Wells Fargo 
contacted Holly with the news 
about Kirk’s 401(k). On April 
1, 2020, Wells Fargo set up an 
account in Holly’s name with 
an opening account balance 
of  $35,411.47. The very next day, 
April 2, 2020, the Dockinses filed 
for bankruptcy and excluded the 
inherited 401(k) account from their 
bankruptcy estate. At that point, 
Holly had not yet taken out the 
inherited account. The funds still 
remained in the 401(k) plan.
Representing the creditors, the 
bankruptcy trustee went to court 
to challenge the exclusion of 
the inherited 401(k). The trustee 
argued that, just like the inherited 
IRA in the Clark case, Holly’s 
inherited 401(k) account was part 

of the bankruptcy estate and was 
not exempt as “retirement funds.” 
The trustee noted that: (1) Holly 
could not contribute new funds 
into the 401(k) account; (2) she had 
to withdraw all the funds within 
10 years under the SECURE Act; 
and (3) she would not be subject 
to a penalty if she fully withdrew 
the funds from her account. 
Consequently, the trustees argued, 
the inherited account could not 
be exempted from the Dockinses’ 
bankruptcy estate.
The Dockinses argued that Holly’s 
inherited 401(k) account belonged 
outside their bankruptcy estate 
under the Patterson decision. Just 
like the participant’s benefit in 
Patterson, Holly’s inherited benefit 
was entitled to ERISA protection 
due to the Wells Fargo plan’s anti-
alienation provision.
The Bankruptcy Court sided with 
the Dockinses. Since the Wells 
Fargo plan was an ERISA plan and 
not an IRA, the court said it was 
bound by the Patterson decision, 
not the Clark decision.
The Patterson case had involved 
an ERISA plan participant, but 
the court in the Dockins case had 
no trouble extending bankruptcy 
protection to an ERISA plan 
beneficiary. 
The Bankruptcy Court pointed out 
that the goal of Congress when 
it enacted ERISA was to protect 
the “interests of participants 
in employee benefit plans and 
their beneficiaries . . .”  Therefore, 
shielding beneficiaries from 
creditors was just as important to 
Congress as shielding participants 
from them.
The Bankruptcy Court cautioned 
that the protection for inherited 
ERISA plan benefits is lost if the 
retirement funds are withdrawn 
before the bankruptcy filing takes 
place. In this case, because Holly’s 
inherited 401(k) account had not 
yet been distributed on April 2, 

2020 (when the Dockinses filed 
for bankruptcy), the account was 
beyond the reach of creditors.

The Bankruptcy Court 
cautioned that the 

protection for inherited 
IRAs is lost if the retirement 
funds are withdrawn before 
the bankruptcy filing takes 

place.

Bankruptcy Protection  
for Ex-Spouses

When retirement benefits are 
awarded to an ex-spouse following 
a divorce, it is not clear whether 
they are protected from the ex-
spouse’s bankruptcy creditors.
The Eighth Circuit Court of 
Appeals recently ruled in 
Lerbakken v. Sieloff, No. 18-3415 
(8th Cir. 2020) that neither IRAs 
awarded to an ex-spouse (Brian 
Lerbakken) in a divorce settlement 
nor 401(k) benefits awarded to 
him in a QDRO are protected in 
bankruptcy. The Court of Appeals 
decided that Lerbakken’s interest 
in his ex-wife’s IRA and 401(k) were 
not “retirement funds” under the 
Clark test and therefore were not 
exempt from his bankruptcy estate.
However, that decision may be an 
outlier — especially on the issue of 
bankruptcy protection for QDRO 
payments to an ex-spouse. In a 
footnote, the Court of Appeals 
recognized that the 401(k) funds 
awarded Lerbakken in the QDRO 
could have been excluded from 
his bankruptcy estate under the 
Patterson decision due to ERISA’s 
creditor protection. However, 
for some unexplained reason, 
Lerbakken decided not to raise 
that issue.
The Lerbakken decision applies 
only to the Eighth Circuit (covering 
Arkansas, Iowa, Minnesota, 
Missouri, Nebraska, North Dakota 

https://www.leagle.com/decision/inbco20210607338
https://www.leagle.com/decision/inbco20210607338
https://www.leagle.com/decision/inbco20210607338
https://law.justia.com/cases/federal/appellate-courts/ca8/18-3415/18-3415-2020-02-07.html
https://law.justia.com/cases/federal/appellate-courts/ca8/18-3415/18-3415-2020-02-07.html
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and South Dakota). If adopted on 
a wider basis, it could affect many 
clients because divorce is often 
cited as one of the most common 
reasons for bankruptcy.

Conclusion

The Dockins case was apparently 
the first time a court had to decide 
whether inherited 401(k) funds 
are protected in bankruptcy. Since 
this was the decision of a lower 
bankruptcy court, it technically 
only applies to bankruptcy cases in 

that court’s district, western North 
Carolina. It is entirely possible that 
a court deciding an appeal of the 
Dockins case or a court deciding a 
different case could rule differently.

In the meantime, there are several 
lessons to be drawn:

 σ Individuals with inherited 
retirement funds should be 
aware of the potentially different 
bankruptcy creditor protection 
treatments between inherited 
IRAs and inherited ERISA plans. 

 σ Persons contemplating a 
bankruptcy filing should delay 
withdrawing their own company 
plan funds or inherited plan 
funds until after the filing.

 σ Since retirement funds split in 
divorce could be vulnerable 
in bankruptcy, an ex-spouse 
negotiating a divorce settlement 
(especially in the Eighth Circuit) 
should consider other assets 
that might be better protected or 
that could be held in a protected 
trust. ◼

A Golden Opportunity to Discuss Roth IRAs

In 1998, Roth IRAs first became 
available. These accounts were 

designed as a way to shore up the 
retirement security of the middle 
class. There were income limits 
on making tax-year contributions 
(still in place) and income limits, 
now long gone, on converting 
traditional IRAs to Roth IRAs. 

Of course, the wealthiest of 
taxpayers know a good thing when 
they see it, and in the early Roth 
years, some prescient investors 
figured out how to leverage the 
new rules. Recently, reports have 
surfaced about tech titan Peter 
Thiel’s $5 billion Roth IRA. 

How did Thiel grow such a massive 
account without breaking the rules, 
and are there any lessons here for 
the rest of us Roth IRA savers?

How Thiel Did It

Peter Thiel is not the first 
multimillionaire to take advantage 
of the power of IRA savings. In 
2012, Mitt Romney’s $12 million 
traditional IRA made headlines 
when he mentioned it on a 
financial disclosure form. 

However, the difference between 
Romney’s IRA and Thiel’s IRA 
is considerable. Because Mitt 
Romney has a traditional IRA, 
those funds will be taxable at the 
time of withdrawal. 

Thiel, on the other hand, has a 
Roth IRA that he started in 1999, 
which is potentially 100% tax-
free. At that time, he made the 
maximum contribution allowed by 
law of $2,000. He was permitted 
to do this because his income for 
the year (according to IRS records) 
was only $73,263. 
Thiel then used the funds in his 
Roth IRA to purchase shares of 
PayPal, a company he co-founded. 
He paid $0.001 per share for 1.7 
million shares. By doing this before 
it went public, he was able to buy 
a large stake of PayPal in his Roth 
IRA for just $1,700. Soon after the 
Roth IRA purchase, other investors 
flooded in. In 2002, eBay acquired 
PayPal and Thiel sold his 1.7 million 
shares. That same year, tax records 
show his Roth IRA was worth  
$28.5 million, and he kept the 
proceeds inside his Roth IRA. 
According to news sources, Thiel 
never made another Roth IRA 
contribution. By leveraging the 
fortune he made from the PayPal 
shares, Thiel would go on to re-
invest his PayPal earnings inside 
his Roth IRA into numerous other 
companies which grew quickly 
after his investment, ultimately 
leading to his current $5 billion 
Roth IRA balance.
Since Thiel is only 54 years old, he 
currently cannot touch any of the 

Roth earnings without taxation and 
a 10% penalty. He can, however, 
pull out his original (and only) Roth 
IRA contribution ($2,000) tax and 
penalty-free. If he is patient, the 
$5 billion in his Roth IRA will all be 
tax- and penalty-free as a qualified 
Roth distribution at age 59½.

The $5 billion in his Roth IRA 
will all be tax- and penalty-

free as a qualified Roth 
distribution at age 59½.

Where Does the Law Stand?

Does the purchase of the founder’s 
shares in PayPal raise prohibited 
transaction issues? Yes, but it is a 
gray area. It is clear that a small 
business owner cannot have his 
Roth IRA invest in a business that 
he owns and controls. However, 
buying privately held stock in a 
company is not in itself considered 
a prohibited transaction if the IRA 
owner does not have voting control 
of the company. While this was 
an investment in a private firm, 
it seems there were many other 
investors. 

In Swanson v. Commissioner, 
No. 21203-92 (106 T.C. 76, 1996), 
the U.S. Tax Court ruled that 
issuing stock of a newly formed 

https://www.irahelp.com/newsletter
https://www.leagle.com/decision/1996182106ctc761180
https://www.leagle.com/decision/1996182106ctc761180
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corporation to an IRA is not a 
prohibited transaction. While 
not all the facts are known, Thiel 
appears to have walked this fine 
line. His roles at PayPal could 
still potentially raise concerns 
about self-dealing after the 
initial purchase of the stock. 
Unfortunately, details of the 
transactions are scarce, and 
for prohibited transactions, the 
specific facts and circumstances 
matter.
Another issue is the original 
valuation of the PayPal stock. 
When a Roth IRA owner purchases 
stock that is publicly traded, the 
value is readily available. Thiel’s 
IRA purchased stock in a private 
company where the value was not 
nearly as easy to ascertain. This 
raises the question of whether 
the stock was properly valued at 
the time of purchase within the 
Roth IRA. The self-directed IRA 
custodian maintained that the 
stock was valued properly, but 
others are not so sure.
Interestingly, a 2014 report by the 
Government Accounting Office 
(GAO), Individual Retirement 
Accounts: IRS Could Bolster 
Enforcement on Multimillion Dollar 
Accounts, but More Direction from 
Congress Is Needed, specifically 
mentions similar transactions 
involving founder’s shares of 
privately held stock as potential 
misuse of Roth IRAs. Charts and 
graphs in the report detail how 
such transactions are executed, 
and the report recommends 
government action to eliminate 
abuse. 
In response, the IRS has increased 
scrutiny of IRAs invested in 
privately held stock and other 
unconventional assets. Special 
reporting is now required on both 
Forms 5498 and 1099-R.
The IRS has also been aggressive 
in court in using Form 5329 to 
crack down on what it perceives as 
Roth IRA abuse when initially low 

valued assets balloon in Roth IRAs. 
Form 5329 is used to report excess 
contributions. When it is not filed, 
the statute of limitations never 
starts to run, and the IRS can come 
back at any time to challenge a 
Roth contribution as an excess 
contribution, subject to penalties 
and interest. This strategy was 
used successfully by the IRS in 
both Paschall v. Commissioner, 
No. 20110705a24 (137, T.C. 8, 2011) 
and Swanson v. Commissioner, No. 
30714-08 (T.C. Memo. 2011-156).
Despite its success in these 
cases, the IRS has struggled 
to police questionable Roth 
IRA transactions. That could 
change if Congress becomes 
more desperate for revenue and 
increases the IRS’ enforcement 
ability. The reports of Thiel’s Roth 
IRA have led some members of 
Congress to express concern that 
allowing the very rich to amass 
billions in tax-free Roth IRAs was 
not what was intended when these 
accounts were established. 

Despite its success in these 
cases, the IRS has struggled 
to police questionable Roth 

IRA transactions. 

However, any restrictions on Roth 
IRAs would certainly run counter 
to the accelerating trend towards 
increased “Rothification." Congress 
likes the immediate revenues 
that Roth IRAs bring as after-tax 
accounts, and the lost taxation on 
earnings, including Thiel’s billions, 
will likely become someone else’s 
problem down the road.
While Thiel’s multi-billion-dollar 
Roth IRA will be income tax free to 
him for life, he may not be totally 
out of the woods for eventual tax 
exposure. News reports say he has 
become a citizen of New Zealand, 
but if he has not renounced his 
US citizenship, his Roth IRA could 
be included in his estate and 

could be subject to possibly heavy 
estate taxes depending on what 
the estate tax rate might be at his 
death. Given that he is only in his 
50s, his Roth IRA could easily be 
worth $10-20 billion by that time, 
and half of that could easily be 
consumed by estate taxes.
IRAs and Roth IRAs are always 
included in an individual’s estate. 
Unlike other assets that can be 
gifted or removed from the estate, 
IRAs cannot, unless they are 
cashed out, but then they lose 
their tax-favored status. Thiel’s 
Roth IRA could also be hit with 
the additional GST (generation-
skipping transfer) tax if some of 
those Roth funds go to future 
grandchildren.

The Takeaway

Not every Roth IRA owner can 
be Peter Thiel. The tech titan has 
knowledge of the tech industry and 
connections that would be hard to 
match. Not every Roth IRA owner 
will have the inside access and 
good fortune to purchase founder’s 
shares of a hot start-up at a hard-
to-pass-up price. Thiel struck gold 
with his initial investment. 
In retrospect, this may look 
ingenious. But for every successful 
start-up like PayPal, there are 
countless start-ups like Pets.com 
and Theranos that fail miserably. 
Privately held stock held in a 
Roth IRA also comes with extra 
complications and perhaps 
heightened IRS scrutiny that not 
every saver will be able to manage.
If you think an investment is going 
to be spectacularly successful, 
purchase it in your Roth IRA. By 
doing so, you can sidestep both 
income and capital gains taxes. 
With a qualified distribution, you 
will have tax-free distributions of 
any income accrued in the Roth 
IRA. Even if those gains are not 
quite the billions that Thiel has 
realized, they can still be the 
cornerstone of a secure retirement.

https://www.gao.gov/products/gao-15-16
https://www.gao.gov/products/gao-15-16
https://www.gao.gov/products/gao-15-16
https://www.gao.gov/products/gao-15-16
https://www.gao.gov/products/gao-15-16
https://www.irs.gov/pub/irs-pdf/f5498.pdf
https://www.irs.gov/pub/irs-pdf/f1099r.pdf
https://www.irs.gov/pub/irs-pdf/f5329.pdf
https://www.leagle.com/decision/intco20110705a24
https://www.leagle.com/decision/intco20110705a24
https://www.leagle.com/decision/intco20110705a26
https://www.leagle.com/decision/intco20110705a26
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Top 10 Reasons for an SBOK

Guest IRA Expert
Denise Appleby,  

CISP, CRC, CRPS®, 
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Appleby Retirement 
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Grayson, GA

If you are looking for an effective 
asset-gathering tool that provides 

self-employed clients with a 
retirement savings solution, the 
Small Business Owner 401(k) 
(SBOK) might be ideal. 
SBOKs are 401(k) plans designed 
for small businesses for which 
the only employees eligible to 
participate in the plan are the 
business owners. The SBOK allows 
a participating business owner to 
contribute up to $58,000 for the 
year and accept rollovers from 
other eligible retirement plans. 
This target market is over 27.1 
million (counting only nonfarm sole 
proprietorships and is likely more if 
we include corporations).
A small business owner may 
choose other types of retirement 

plans, and there are varying 
reasons why one might be more 
suitable than the other. 

For those eligible to set up an 
SBOK plan, the following are my 
top 10 reasons it could be the 
ideal solution to helping business 
owners fund their retirement nest 
egg.

1. An SBO Is a 401(k) Minus the 
Complicated and Costly Testing   
As the saying goes, there is nothing 
new under the sun. This rings true 
for the SBOK, as it is merely a 401(k) 
plan. 

Small business owners find 401(k) 
plans attractive for many reasons, 
including the multiple types of 
contributions allowed and the 
option to offer loans to participants. 
However, many avoid it because 
of the administrative complexities 
and costs. Those who are eligible 
avoid these deterrents by choosing 
SBOKs.

Because an SBOK covers only the 
owner(s) of the business, it is not 
subject to the costly and complex 
nondiscrimination testing, which 
typically applies to a 401(k) plan that 
covers common-law employees. 

Financial institutions offer SBOKs as 
separate products from 401(k) plans 
that cover common-law employees 
by packaging them in kits with 
labels such as Individual-K, Solo-K, 
and Uni-K. The IRS calls them "One 
Participant" plans.

2. It’s for Sole Proprietors, 
Partnerships, Corporations

You may cast your marketing net 
wide to include various business 
structures — sole proprietorships, 
corporations, and partnerships — for 
SBOK plans. A business can adopt 
an SBOK as long as the business 
owners are the only ones eligible 
to participate in the plan. For this 
purpose, business owners include 
the spouses of the owners. 

Businesses with Ineligible Common-
law Employees Qualify 

For a business that hires common-
law employees, the eligibility 
requirements for the plan determine 
whether those employees would 
be eligible and, thus, disqualify the 
business from adopting an SBOK 
plan. Age and service requirements 
are selected when the plan trustee 
completes the 401(k) adoption 
agreement. 

Appleby’s Top 10 Reasons Why a Small Business Owner 401(k) 
Is a Great Retirement Savings Solution 

Advisor Action Plan
 σ Be ready to discuss Peter Thiel’s 
IRA with clients, if asked. This 
is a golden opportunity to 
explain the benefits of a Roth 
IRA. Qualified distributions 
from a Roth IRA means tax-free 
earnings. This is a valuable tool 
to use to build a retirement nest 
egg, even if the earnings aren’t 
anywhere near as large as those 
in Thiel’s Roth IRA.

 σ Suggest Roth IRA conversions 
in 2021. Clients hearing about 
the success of investors such 
as Thiel with Roth IRAs may be 

ready for a discussion on the 
value of conversion. Tax rates 
are historically low and may not 
remain that way.

 σ Explore the backdoor Roth IRA 
strategy. For higher-income 
clients, a backdoor Roth IRA 
is a great way to bypass the 
Roth IRA contribution income 
limits and get a Roth IRA off the 
ground. (Just be cognizant of the 
pro-rata rule.)

 σ Prepare to discuss prohibited 
transactions and market risk 
with clients who are interested 
in nontraditional investments for 

their IRA. Anytime these types of 
investment are considered, the 
risk of prohibited transactions 
must be addressed and actions 
carefully planned to avoid them.  
Some transactions that might 
be appealing, like investing in 
a client’s own business, may 
simply be off limits due to these 
rules. Others may be too risky for 
hard-earned retirement savings.

 σ Remind clients that while Roth 
IRAs may be income tax-free, 
they still are included in the 
estate and could be subject to 
both federal and state estate  
tax. ◼

https://www.irahelp.com/newsletter
https://www.irs.gov/statistics/soi-tax-stats-nonfarm-sole-proprietorship-statistics
https://www.irs.gov/statistics/soi-tax-stats-nonfarm-sole-proprietorship-statistics
https://www.irs.gov/statistics/soi-tax-stats-nonfarm-sole-proprietorship-statistics
https://www.irs.gov/statistics/soi-tax-stats-nonfarm-sole-proprietorship-statistics
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Top 10 Reasons for an SBOK

The SBOK allows a 
participating business 

owner to contribute up to 
$58,000 for the year and 

accept rollovers from other 
eligible retirement plans.  

For the age requirement, employees 
under the age of 21 can be excluded.
For the service requirement, workers 
who perform less than one year of 
service can be excluded. For this 
purpose, an employee accrues a 
year of service after working 1,000 
hours during the plan year. 
These requirements may be reduced, 
making it easier for employees to 
become eligible to participate.
Caution:

 σ Ensure owners are not 
excluded: Business owners 
should ensure that they are 
not excluded from the plan 
when selecting the eligibility 
requirements. For example, an 
18-year-old business owner 
would be excluded if employees 
are required to be at least age 21 
to participate in the plan.

 σ Ownership In Other Businesses 
Could Affect Eligibility: When 
determining eligibility to adopt 
an SBOK plan, ownership in 
any other business must be 
taken into consideration. This 
is because controlled groups 
of corporations, partnerships, 
or sole proprietorships under 
common control and affiliated 
service groups (ASGs) are 
treated as a single employer for 
employer plan purposes. And, 
if any of these other businesses 
employ common-law employees 
who would be eligible to 
participate in the 401(k) plan, the 
business would not be eligible to 
adopt an SBOK plan.  
 
Relationships with certain leased 
employees might affect eligibility.  
Clients with ownership in 

multiple businesses and 
relationships with leased 
employees should consult with 
an attorney or other professional 
with expertise in the area of 
controlled group and leased 
employee relationships.

3. It Can Now Be Established 
Later Than Before 
As of 2020, qualified plans can 
be established as late as the tax 
filing due date of the business plus 
extensions. For 2019 and earlier, the 
deadline was the end of the plan 
year. 
Caution: If the business is 
incorporated, elective deferral 
contributions are withheld from 
wages/salary paid during the year. 
Therefore, if the intent is to make 
salary deferral contributions, the plan 
should be established soon enough 
to permit these contributions for the 
year. In addition, a salary deferral 
election should be made by the 
end of the year for unincorporated 
businesses.
4. It’s Inexpensive to Set Up and 
Operate 
According to a PEW research 
report, 37% of employers cite “too 
expensive” as the reason for not 
adopting a retirement plan, and 
22% cite “lack of administrative 
resources”. This is not the case 
for an SBOK. Business owners 
have the option of using off-the-
shelf prototype plan documents 
— including any IRS-required 
amendments — at no cost to the 
business owner or employee. 
Some providers charge an annual 
maintenance fee, typically under 
$100, for each account. 
Employers may choose other 
options, such as an individually 
designed plan. These are usually 
expensive and are not practical 
unless they provide a desired 
feature that is not available under a 
prototype plan.
Recordkeeping services are usually 
available for under $500 per year 

for those who want to outsource. 
This includes tracking contributions, 
distributions, and loans.

5. Contributions Come with 
Flexibility 
There are two types of contributions 
that are usually offered under an 
SBOK: elective deferral contributions 
and profit-sharing contributions.

For 2021, elective deferral 
contributions are limited to the lesser 
of 100% of compensation or $19,500. 
For those who are at least age 50 
by the end of the year, an additional 
catch-up contribution of $6,500 is 
permitted.

Profit-sharing contributions are 
subject to a maximum deductible 
limit of 25% of compensation.

For 2021, the aggregate contributions 
cannot exceed the lesser of 100% 
of compensation or $58,000. Those 
who are at least age 50 by the 
end of the year may contribute 
an additional $6,500 in catch-up 
contributions. 

Participants may choose from 
year to year whether to make 
salary deferral contributions, and 
employer profit-sharing plans are 
discretionary. This gives the business 
owner/participant flexibility with 
determining whether to make any or 
both of these annual contributions.

6. Roth Is an Option
If permitted under the plan 
document, the trustee can choose 
to add a Roth 401(k) account as a 
feature. Participants would then be 
able to contribute all or a portion of 
their elective deferral contributions 
to a Roth 401(k) account. In addition, 
participants would be eligible 
to convert amounts from their 
traditional 401(k) accounts to their 
Roth 401(k) accounts.

 7. Contributions Are Tax 
Beneficial 
Profit-sharing contributions are 
deductible subject to a limit of 25% 
of compensation. 

https://www.pewtrusts.org/en/research-and-analysis/issue-briefs/2017/06/employer-barriers-to-and-motivations-for-offering-retirement-benefits
https://www.pewtrusts.org/en/research-and-analysis/issue-briefs/2017/06/employer-barriers-to-and-motivations-for-offering-retirement-benefits
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For 2021, compensation is capped 
at $290,000 for plan purposes. This 
deductibility helps to offset the 
cost of making these contributions. 
Employer contributions grow tax-
deferred and are not taxed unless 
distributed to the participant. 
Elective deferral contributions reduce 
participants’ taxable income, and like 
employer contributions, these also 
grow tax-deferred and are not taxed 
until distributed to the participant. 
Exceptions for Roth 401(k)s:

Roth 401(k) elective deferral 
contributions are made with 
amounts that are included in 
the participant’s taxable income. 
In-plan conversions would result 
in any pre-tax amounts being 
included in the conversion being 
taxable the year the conversion 
occurs. 
Earnings in a Roth 401(k) grow 
tax-deferred and are tax-free when 
the participant is eligible for a 
qualified distribution.

8. There is no Form 5500 Return 
up to $250,000
Form 5500 returns are not required 
for SBOKs as long as the balance 
does not exceed $250,000. Remind 
clients to be careful when calculating 
this amount as the account balance 
of all plan participants is included. 
This means that a plan that covers 
more than one business owner could 
get to this amount pretty quickly. So 
could a plan that accepts rollovers.
Form 5500 must also be filed for 
the year the plan is terminated, 
regardless of the plan balance.
9. Loans Can Be Offered
The plan may be designed to allow 
loans to participants. Generally, loans 
are limited to the lesser of 50% of the 
participant’s vested account balance 
or $50,000. This can be a welcome 
feature for business owners who 
need cash and are unable to get 
traditional loans.
Caution must be exercised with 
loans to ensure that the limit is not 

exceeded, required repayments 
are made on time, and all other 
regulatory requirements are met. 
Breaking the loan rules could result in 
the loan being treated as a deemed 
distribution.
10. It’s an Asset Consolidation 
and Asset Gathering Tool 
A participant may roll over amounts 
from eligible retirement plans to 
the SBOK. Eligible retirement plans 
include 403(b)s, governmental 
457(b), and other qualified plans 
from which the participant is eligible 
to make withdrawals. Rollovers may 
also be made from IRAs (other than 
Roth IRAs).
Only eligible amounts are permitted 
to be rolled over. Amounts that 
are not eligible for rollover include 
required minimum distributions 
(RMDs) and after-tax amounts held 
in IRAs.

Perform a Suitability 
Assessment 

As attractive as these features are, 
they do not automatically translate 
to the SBOK being the ideal plan 
for a client. The determination of 
which plan is ideal should be done 
only after performing a suitability 
assessment. Consider, for instance, 
that an SBOK might not be ideal 
for a 40-year-old business owner 
whose only goal is to contribute 
$58,000 if she can get to that 
amount with a SEP IRA. 
My enclosed Employer Plan 
Comparison Table shows some 
of the key features and benefits 
that should be considered when 
recommending a retirement 
plan for a small business. With 
employer plans allowing for larger 
contributions than IRAs and 
rollovers, these plans do double 
duty by helping business owners 
save for retirement while serving 
as an asset gathering tool for your 
businesses. ◼

Note: Denise Appleby's bio and 
contact information can be found on 
the Employer Plan Comparison Table.  

mailto:newsletter%40irahelp.com?subject=from%20Back%20Cover%20
https://www.irahelp.com/newsletter
https://www.irahelp.com/newsletter
https://www.irs.gov/retirement-plans/form-5500-corner
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DENISE APPLEBY’S RETIREMENT PLANS COMPARISON TABLE FOR SMALL BUSINESSES - 2021 PLAN YEAR 
(FOR THE PURPOSE OF THIS TABLE, USE OF THE TERM “EMPLOYER” MEANS A SMALL BUSINESS, INCLUDING THOSE THAT ARE PART OF A CONTROLLED GROUP OR AFFILIATED SERVICE GROUP.)  

RETIREMENT DEFINITIONS AND RESOURCES FROM WWW.RETIREMENTDICTIONARY.COM, A SERVICE OF APPLEBY RETIREMENT CONSULTING INC.

FEATURE/
BENEFIT SEP IRA SIMPLE IRA SIMPLE 401(K)

SMALL BUSINESS 
OWNER (SBO) 

401(K)

TRADITIONAL 
401(K)

MONEY 
PURCHASE

PROFIT 
SHARING

DEFINED 
BENEFIT PLAN

Eligible Employer Any employer. 
Employers who 
use the services of 
leased employees or 
maintain any other 
retirement plan 
cannot use the form 
5305- SEP, but may 
use a prototype or 
individually designed 
SEP.

Any employer, 
providing the employer 
had no more than 
100 employees with 
$5,000 or more in 
compensation during 
the preceding year. 
Generally, the SIMPLE 
IRA must be the only 
plan maintained by the 
employer.

Any employer, 
providing the 
employer had no 
more than 100 
employees with 
$5,000 or more in 
compensation during 
the preceding year.

Any employer, 
providing only the 
business owner/s 
is/are eligible to 
participate in the 
plan. Spouses of 
owners and partners 
in a partnership are 
considered

Any employer Any employer Any employer Any employer

‘Exclusive plan rule’ applies

Age Requirement Can exclude 
employees under 
age 21

N/A Can exclude 
employees under 
age 21

Can exclude 
employees under 
age 21

Can exclude 
employees under 
age 21

Can exclude 
employees under 
age 21

Can exclude 
employees under 
age 21

Can exclude 
employees under 
age 21

Service and 
compensation 
requirement

Must include 
employees who 
worked 3 of the 5 
preceding years. A 
year of service is 
any work performed 
during the year, 
however short a 
period. Can exclude 
employees who earn 
less than $600 during

Must include 
employees who 
received at 
least $5,000 in 
compensation during 
any 2 preceding 
calendar years 
(whether or not 
consecutive) and are 
reasonably expected to 
receive at least $5,000 
in compensation 
during the calendar 
year.

Must include 
employees who have 
performed at least 
one year of service. 
A year of service can 
be defined as up to 
1,000 hours of service 
during a 12-month 
period. For part-
timers with <1,000 
hrs.: 500 hours per 
year for at least three 
consecutive years.

Must include 
employees who have 
performed at least 
one year of service. 
A year of service can 
be defined as up to 
1,000 hours of service 
during a 12-month 
period. For part-
timers with <1,000 
hrs.: 500 hours per 
year for at least three 
consecutive years.

Must include 
employees who 
have performed 
at least one year 
of service. A year 
of service can 
be defined as up 
to 1,000 hours of 
service during a 
12-month period. 
For part-timers 
with <1,000 hrs.: 
500 hours per year 
for at least three 
consecutive years.

Must include 
employees who 
have performed 
at least two years 
of service. A year 
of service can 
be defined as up 
to 1,000 hours of 
service during a 
12- month period.

Must include 
employees who 
have performed 
at least two years 
of service. A year 
of service can 
be defined as up 
to 1,000 hours of 
service during a 
12-month period.

Must include 
employees who 
have performed 
at least two years 
of service. A year 
of service can 
be defined as up 
to 1,000 hours of 
service during a 
12-month period.

Salary deferral 
allowed

Not for 5305- SEP. 
Up to $19,500 + 
catchup of $6,500 
may be allowed 
under SARSEPs. As of 
01/01/97, new SARSEPs 
may not be created.

Yes. Up to $13,500 + 
catchup of $3,000.

Yes. Up to $13,500 + 
catchup of $3,000.

Yes. Up to $19,500+ 
catchup of $6,500.

Yes. Up to $19,500+ 
catchup of $6,500.

No No No
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Denise Appleby, MJ, CISP, CRC, CRPS, CRSP, APA
Denise is CEO of Appleby Retirement Consulting Inc., a firm that provides IRA technical consultation, training and resources for financial, tax and legal professionals. She has over 20 years of experience in the retirement plans field ◆ Denise writes and publishes 
booklets and marketing tools for advisors. ◆ Denise co-authored books that include The Roth IRA Answer Book, The SEP, SIMPLE, SARSEP Answer Book, Quick Reference to IRAs, all Published by Aspen Publishers. ◆ Denise is a graduate of The John Marshall Law 
School, where she obtained a Master of Jurisprudence in Employee Benefits, and has earned 5 professional designations in the field of retirement account rules and regulations. ◆ She is the creator and CEO of www.retirementdictionary.com, a free consumer 
website containing information about retirement accounts rules and regulations. She has appeared on numerous TV and radio programs and quoted in leading media publications. ◆ Denise can be reached at Denise@DeniseAppleby.com or 973-313-9877.
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RETIREMENT PLANS COMPARISON TABLE FOR SMALL BUSINESSES-2021 PLAN YEAR

FEATURE/
BENEFIT SEP IRA SIMPLE IRA SIMPLE 401(K)

SMALL BUSINESS 
OWNER (SBO) 

401(K)

TRADITIONAL 
401(K)

MONEY 
PURCHASE

PROFIT 
SHARING

DEFINED 
BENEFIT PLAN

Maximum 
contributions 
allowed for 
employee

Lesser of 25% 
of employee’s 
compensation or 
$58,000

$13,500 deferral + 
catch-up of $3,000 
+employer match of 
dollar for dollar up to 
3% of compensation

$13,500 deferral + 
catch-up of $3,000 
+employer match of 
dollar for dollar up to 
3% of compensation

Lesser of 100% 
of employee’s 
compensation or 
$58,000+ catchup of 
$6,500.

Lesser of 100% 
of employee’s 
compensation or 
$58,000+ catchup 
of $6,500.

Lesser of 100% 
of employee’s 
compensation or 
$58,000.

Lesser of 100% 
of employee’s 
compensation or 
$58,000.

Amount 
required to fund 
employee's 
benefit for the 
year.

Corporate 
Deductible limit

25% of eligible 
compensation of all 
eligible employees

Up to the SIMPLE IRA 
contribution amounts. 
Not to exceed allowed 
contribution.

Up to the SIMPLE 
401(k)’s contribution 
amounts. Not to 
exceed allowed 
contribution.

25% of compensation 
of all eligible 
employees

25% of 
compensation 
for all eligible 
employees

25% of 
compensation 
for all eligible 
employees

25% of 
compensation 
for all eligible 
employees

Generally, up 
to amount 
needed to satisfy 
minimum funding 
requirement.

Limitation on 
Compensation

Compensation cap of 
$290,000

Compensation cap of 
$290,000 applies only 
to employer 2% non-
elective contribution

Compensation cap of 
$290,000

Compensation cap of 
$290,000

Compensation cap 
of $290,000

Compensation cap 
of $290,000

Compensation 
cap of $290,000

Compensation 
cap of $290,000

Vesting of 
Contributions

100% immediate 
vesting

100% immediate 
vesting

100% immediate 
vesting

100% immediate 
vesting

100% immediate 
vesting for salary 
deferrals. Vesting 
schedule can 
generally be 
applied to employer 
contributions.

If eligibility is 
one year, vesting 
schedule can 
be either cliff or 
graded. 100% 
immediate vesting 
after 2-years if 
eligibility is more 
than 1-year.

If eligibility is 
one year, vesting 
schedule can 
be either cliff or 
graded. 100% 
immediate 
vesting after 2- 
years if eligibility 
is more than 
1- year

If eligibility is 
one year, vesting 
schedule can 
be either cliff or 
graded. 100% 
immediate 
vesting after 2- 
years if eligibility 
is more than 
1-year

Deadline to 
Establish Plan

Employer’s tax filing 
deadline, including 
extensions.

October 1. Except 
for businesses that 
are created after 
October 1, for which 
the plan must be 
established as soon 
as administratively 
feasible.

October 1. Except 
for businesses that 
are created after 
October 1, for which 
the plan must be 
established as soon 
as administratively 
feasible. Special 
rules apply. See Sec. 
1.401(k)-4.

Employer’s tax filing 
deadline, including 
extensions. It is 
recommended 
that the plan is 
established as 
early in the year as 
possible to allow 
salary deferrals

Employer’s tax filing 
deadline, including 
extensions. It is 
recommended 
that the plan is 
established as 
early in the year as 
possible to allow 
salary deferrals.

Employer’s tax 
filing deadline, 
including 
extensions.

Employer’s tax 
filing deadline, 
including 
extensions.

Employer’s tax 
filing deadline, 
including 
extensions.

© Denise Appleby. Get more IRA/Plan Publications at http://irapublications.com. Updated February 2021
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FEATURE/
BENEFIT SEP IRA SIMPLE IRA SIMPLE 401(K)

SMALL BUSINESS 
OWNER (SBO) 

401(K)

TRADITIONAL 
401(K)

MONEY 
PURCHASE

PROFIT 
SHARING

DEFINED 
BENEFIT PLAN

Deadline for 
making/ depositing 
contributions 
(see end notes 
for salary deferral 
contributions)

Employers tax filing 
deadline, including 
extensions.

Salary deferrals as- 
soon as contributions 
can reasonably be 
segregated from the 
employer's general 
assets.1 Employer 
contributions – 
employer’s tax filing 
deadline, including 
extensions.

Salary deferrals- 
as soon as such 
contributions can 
reasonably be 
segregated from the 
employer's general 
assets.2 Employer 
contributions –by the 
employer’s tax filing 
deadline, including 
extensions.

Salary deferrals- 
as soon as such 
contributions can 
reasonably be 
segregated from the 
employer's general 
assets.2 Employer 
contributions –by the 
employer’s tax filing 
deadline, including 
extensions.

Salary deferrals- 
as soon as such 
contributions can 
reasonably be 
segregated from the 
employer's general 
assets.2  Employer 
contributions-by the 
employer’s tax filing 
deadline, including 
extensions.

Employer’s tax 
filing deadline, 
including 
extensions.

Employer’s tax 
filing deadline, 
including 
extensions.

Employer's tax 
filing deadline, 
including 
extensions.

Loans No No Yes Yes Yes Yes Yes Yes

Nondiscrimination 
testing

N/A N/A N/A N/A Required-for 
features, options 
& formulas used 
to compute 
contributions. 
Actual deferral 
percentage 
(ADP) and actual 
contribution 
percentage (ACP) 
waived if plan is a 
safe-harbor 401(k).

Required- for 
features, options 
and formulas 
used to compute 
contributions.

Required- for 
features, options 
and formulas 
used to compute 
contributions.

Required- for 
features, options 
and formulas 
used to compute 
contributions.

5500 filing N/A N/A Yes Yes. But only if assets 
exceed $250,000

Yes. N/A for 
owner-only plans 
with balances of 
$250,000 or less.

Yes. N/A for 
owner only plans 
with balances of 
$250,000 or less.

Yes. N/A for 
owner-only plans 
with balances of 
$250,000 or less.

Yes. N/A for 
owner-only plans 
with balances of 
$250,000 or less.

Complexity Low Low Low Low High Medium Medium Very High

Administrative cost Low Low Low Low High Medium Medium Very High

1 No later than 30 calendar days following the month to which the deferral applies. The 30-day period is the latest deadline, and applies only if the assets cannot be segregated sooner.  
2 No later than the 15th business day of the month, following the month to which the deferral applies. The 15th business day is the latest deadline, and applies only if the assets cannot be segregated sooner. 
Plans with fewer than 100 participants as of the beginning of the plan year, may remit salary deferrals within 7 business
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© Denise Appleby. Get more IRA/Plan Publications at http://irapublications.com. Updated February 2021
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RETIREMENT PLANS COMPARISON TABLE FOR SMALL BUSINESSES-2021 PLAN YEAR

FEATURE/
BENEFIT SEP IRA SIMPLE IRA SIMPLE 401(K)

SMALL BUSINESS 
OWNER (SBO) 

401(K)

TRADITIONAL 
401(K)

MONEY 
PURCHASE

PROFIT 
SHARING

DEFINED 
BENEFIT PLAN

Notable notes Gives business that 
has not established 
a profit pattern or 
one that experiences 
fluctuation in 
profits, flexibility 
due to discretionary 
contribution feature.

Employers often 
overlook the 
annual notification 
requirements that 
apply to SIMPLEs, 
resulting in them being 
subject to penalties.

These have not been 
popular, as employers 
often choose either 
the SIMPLE IRA or the 
safe-harbor 401(k) 
instead, possibly 
because the desired 
features are usually in 
either of the two.

This is really a 
traditional 401(k) 
plan, branded with 
a different name. 
Because no testing is 
required, paperwork 
is trimmed/reduced, 
to exclude options 
that don’t apply to 
owner-only plans.

Employers that 
want a traditional 
401(k) plan, but 
want to avoid the 
ADP and ACP tests 
may adopt safe-
harbor provisions 
for the 401(k) plan.

Since the 
deductibility limit 
for contributions 
to Profit Sharing 
plans are now 
the same as the 
limit for Money 
Purchase Pension 
Plans, business 
owners usually 
have no need to 
adopt a Money 
Purchase Plan.

Gives business 
that has not 
established a 
profit pattern 
or one that 
experiences 
fluctuation 
in profits, 
flexibility due 
to discretionary 
contribution 
feature.

Often chosen 
by employers 
that want to 
contribute more 
than amounts 
permitted under 
SEPs and defined 
contribution 
plans.

Ideally suited for … Employers that are 
looking for a plan that 
is easy/inexpensive 
to administer, has a 
discretionary feature 
for contributions, 
contributions are 
immediately 100% 
vested, and does not 
mind the fact that 
employees can take 
their contributions at 
any time.

Employers that are 
looking for a plan that 
is easy/ inexpensive 
to administer, 
has a mandatory 
feature for employer 
contributions, allows 
employees to share 
the cost of funding 
their accounts, 
contributions are 
immediately 100% 
vested, and does not 
mind the fact that 
employees can take 
their contributions at 
any time.

Employers that are 
looking for a plan that 
is easy/ inexpensive 
to administer, 
has a mandatory 
feature for employer 
contributions, allows 
employees to share 
the cost of funding 
their accounts, and 
does not mind the 
fact that employer 
contributions are 
100% immediately 
vested, though 
employees must wait 
for a triggering event 
to take distributions.

Business where 
the only eligible 
employees are the 
business owners, 
and their spouses. 
Business must either 
have no non-owner 
(common-law) 
employees, or 
all common-law 
employees who are 
under age 21 and/or 
work less than 1,000 
hours each year. The 
business owner must 
be at least age 21 and 
work at least 1,000 
hours or they too 
would be ineligible if 
those requirements 
are chosen.

Employers that 
do not mind a 
plan that involves 
complex/ costly 
administration, 
allows employees 
to share the 
cost of funding 
their retirement 
accounts, allows a 
vesting schedule 
so employees can 
‘earn’ employer 
contributions, and 
allows employers 
to determine when 
employees can 
make withdrawals 
within certain limits.

Employers that 
do not mind 
a plan with a 
mid-range cost 
for administration, 
has a mandatory 
feature for 
employer 
contributions, 
allows a vesting 
schedule so, 
employees 
can ‘earn’ their 
contributions, and 
allows employers 
to determine when 
employees can 
make withdrawals 
within certain 
limits.

Employers that 
do not mind 
a plan with a 
midrange cost for 
administration, 
has a 
discretionary 
feature for 
employer 
contributions, 
allows a vesting 
schedule so 
employees 
can ‘earn’ their 
contributions, 
and allows 
employers to 
determine when 
employees 
can make 
withdrawals 
within certain 
limits.

Employers that 
do not mind a 
plan that involves 
complex/ costly 
administration, 
allows a vesting 
schedule so 
employees can 
‘earn’ employer 
contributions, and 
allows employers 
to determine 
when employees 
can make 
withdrawals 
within certain 
limits.

The vesting schedule can be an attractive feature for businesses with high 
employee turnover, if the vesting schedule can be used to prevent employees 
who work for a short period with the employer from being vested in employer 
contributions.

Disclaimer: ■ This table provides a high-level comparison of the features and benefits of the plans that are included. More detailed information is required in order to obtain a complete understanding of the 
features and benefits of a particular retirement plan. ■ This table is not meant to be used as tax, legal or retirement planning advice. ■ Individual business owners must seek independent consultation with a 
professional, who is knowledgeable and demonstrates proficiency in the field
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