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hen 2021 began, Democrats
had gained control of both
the White House and Congress,
leading many observers to expect
substantial tax legislation, including
provisions covering IRAs and
employer-sponsored retirement
plans. As of this writing, we’re still
waiting to see what might come from
Washington at year's end or in 2022.
Nevertheless, 2021 turned out to be a
year with important developments for
retirement accounts.
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Although the SECURE Act was
signed into law in December 2019,
the Treasury Department had yet to
issue regulations as this issue went
to press, reports Natalie Choate, an
attorney in Wellesley, MA. “Assuming
that’s still the case as you read this,”
she says, “IRS Publication 590-B,
Distributions from IRAs, provides
a preview of what the regulations
eventually might say.”
SECURE laid out three distribution
schemes for inherited retirement
benefits, assuming the account owner
died after 2019:

3. For non-designated beneficiaries
(non-DBs), including estates,
charities, and certain trusts, the
5-year rule will apply when the
account owner dies prior to the
required beginning date (RBD),
as in the past. For deaths after
the RBD, benefits would be paid
over the decedent’s remaining
life expectancy, or “ghost life
expectancy.”

“IRS Publication
590-B, Distributions
from IRAs, provides a
preview of what the
regulations eventually
might say.”
-Natalie Choate
Unexpected Result
“Supposedly, non-DBs have the least
desirable option. “In some cases,
though,” says Choate, “the ghost life
expectancy provides a longer payout
than the 10-year rule.”

1. Life expectancy payouts will be
allowed only for five types of eligible
designated beneficiaries (EDBs).

Say, for example, Carol died at age 74,
after her RBD, leaving her IRA to her
son Brad, a DB. “SECURE says Brad
must follow the 10-year rule,” says
Choate, “but if Carol’s IRA were left
to her estate, a non-DB, the ghost life
expectancy of 15.6 years would apply.”

2. Plain, old, designated beneficiaries
(DBs) will follow the new 10-year
rule.

Can Brad elect the ghost life
expectancy? “According to Publication
590-B, the answer is no," says Choate.

Join the Retirement
Planning Conversation
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Executive Summary
Summary of Key Rulings
■T
 he SECURE Act has created three distribution schemes for inherited retirement benefits, if the account
owner died after 2019. (IRS Publication 590-B, Distributions from IRAs)
■ When 2021 ended, new life expectancy tables went into effect, reducing future RMDs. (IRS Final
Regulations, 11/12/20)
■ Naming a protective trust as IRA beneficiary, with special provisions to shield the estate’s personal
representative from estate tax liability, is an emerging trend in estate planning.
■ More Health Savings Accounts are being used as healthcare retirement funds, holding some
investments, rather than choosing all-cash for current spending. (EBRI; Devenir Research)
■ ERISA qualified plans have more bankruptcy protection than IRAs. (Corbell-Dockins)
■ Failure to follow the rules on holding gold in IRAs can have serious consequences. (McNulty)
■ A distribution from an IRA, after a 401(k) rollover, does not qualify for the age-55 exception to the 10%
early withdrawal tax. (Catania)
■ The Tax Court has held that the 10% additional charge on early withdrawals from retirement plans is a
tax, not a penalty. (Grajales; Woll)
■T
 he federal government’s authority to seize assets under the Mandatory Victim Restitution Act may
extend to the Terrorism Risk Insurance Act, even for ERISA-protected funds. (Caballero)
■ The 60-day rollover deadline was waived because the IRA custodian erroneously deposited money from
a Roth 401(k) into a traditional IRA instead of a Roth IRA. (PLR 202147015)
■ An inherited IRA must be transferred to another inherited IRA via a trustee-to-trustee transfer rather
than by a 60-day rollover. (PLR 202125007)
"A regular DB can use only the 10year rule."
Choate says that EDBs get more
wiggle room, depending on when
the IRA owner died. If the owner
died before the RBD, leaving the
IRA to an EDB, the EDB gets the
life expectancy payout but can
elect the 10-year rule instead.
What if the IRA owner died after
the RBD? Then, the EDB will face
a “longer of” rule: the applicable
distribution period (ADP) for
such an EDB is the longer of the
beneficiary’s life expectancy or
the ghost life expectancy. “The
approach adopted by Publication
590-B makes sense and seems
consistent with SECURE’s
changes,” says Choate, “but it will
create some odd results.”
For example, say Joe turned
age 72 in 2021, then dies in May
2022, leaving traditional and
Roth IRAs to his mother, Alma,
who will reach age 95 in 2022.
Alma is an EDB, not more than
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10 years younger than Joe. “For
the inherited traditional IRA,” says
Choate, “the longer-of rule applies
because Joe died after his RBD:
Alma’s ADP is the longer of her or
Joe’s life expectancy, so ghost life
expectancy will apply.”
Hypothetical Joe would have
turned age 73 in 2022, so his life
expectancy would be 16.4 years.
Alma will take any remaining
required minimum distribution
(RMD) for the year of Joe’s death,
then withdraw over 15.4 years,
starting in 2023.
“Roth IRAs have no lifetime RMDs,”
Choate continues, “so these
accounts do not have an RBD.
Lacking a ghost life expectancy,
the ADP is Alma’s life expectancy
— just 4 years! Alma should elect
the 10-year rule instead. Hopefully,
beneficiaries facing such a
quandary can figure all this out
and take the right amounts from
the right accounts by the right
deadline!”
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Longer Life Expectancies
2021 was the last year for using
then-current life expectancy tables.
In late 2020, the IRS issued final
regulations, recognizing increased
longevity; the new tables (available
in the November 2021 issue of Ed
Slott's IRA Advisor) are in effect as
of January 1, 2022.
“These new tables are used for
determining annual RMDs from
IRAs during the account owner’s
lifetime, now starting at age 72,”
says Michael J. Jones, partner in
the accounting firm Thompson
Jones, LLP, in Monterey, CA. “In
addition, these life expectancy
tables now cover RMDs for EDBs.”

“These new tables
are used for
determining annual
RMDs from IRAs
during the account
owner’s lifetime,
now starting at age 72.”
-Michael J. Jones
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The old tables ran to age 111. “The
new tables run to age 120 — a
sobering financial planning issue,”
says Jones. “As a result, future
annual RMDs will be lower.” Jones
provides this summary of which
tables to use:
σ During the IRA owner’s lifetime,
someone not married to a
person more than 10 years
younger will use Table 2, the
Uniform Lifetime Table, basing
RMDs on the IRA owner’s age in
each relevant calendar year.
σ During the IRA owner’s lifetime,
someone married to a person
more than 10 years younger will
use Table 3, the Joint and Last
Survivor Table, based on the
ages of the spouses each RMD
year.
σ After the IRA owner’s death,
a sole beneficiary who is the
deceased IRA owner’s surviving
spouse will use Table 1, Life
Expectancy, based on the
survivor’s age attained in each
year.
σ After the IRA owner’s death, a
designated beneficiary who is an
EDB but not a surviving spouse
will use Table 1, Life Expectancy,
based on the age the EDB
attained (or would have attained)
in the year after death. That life
expectancy is reduced by 1 every
year thereafter; if EDB status
ends, the 10-year rule takes
effect.
Besides a surviving spouse,
an EDB is someone who is (a)
disabled; (b) chronically ill; (c) not
more than 10 years younger than
the IRA owner; and/or (d) a child
of the IRA owner who has yet to
reach the age of majority.
“The preamble to the new
regulations expressly recognizes
that, for purposes of the 10% tax
on pre-age 59½ distributions,
the exceptions to that tax include
distributions based upon the
updated tables,” says Jones.

That is, the 10% tax won’t apply
if distributions are made as part
of a series of substantially equal
periodic payments over the
account owner’s life expectancy or
the life expectancies of the owner
and the designated beneficiary.
As of 2022, the new tables’ life
expectancies will be used.
Jones says that people who
(a) became IRA beneficiaries
before 2022 and (b) must use
the single life table’s applicable
distribution period for the year
of death, must now adjust their
applicable divisors. “For 2022,” he
says, “the new applicable divisor
for such beneficiaries is the new
applicable divisor corresponding
to the beneficiary’s age attained
in the year after the IRA owner’s
death, reduced by the intervening
number of years, through 2022,” he
says.

Protecting the Personal Rep
In estate planning, one emerging
trend is naming a protective
trust as IRA beneficiary, with
special provisions to shield the
estate’s personal representative,
says Seymour Goldberg, senior
partner at Goldberg & Goldberg,
a law firm in Melville, NY. “Such
precautions may be useful if there
is likely to be a large IRA and a
substantial estate tax liability, but
insufficient probate assets for
paying estate tax.”

“Such precautions
may be useful if
there is likely to be
a large IRA and a
substantial estate
tax liability, but
insufficient probate assets for
paying estate tax.”
-Seymour Goldberg
If so, the personal representative
could be responsible for paying
federal/state estate tax, to the
extent of probate assets.

“If the personal representative has
knowledge of unpaid estate tax
but distributes money to creditors
instead of the IRS, rendering the
estate unable to pay the estate
tax, the IRS can hold the personal
representative personally liable for
unpaid tax,” says Goldberg. What’s
more, if IRA assets pass directly to
a beneficiary or beneficiaries, each
recipient can be held personally
liable for unpaid estate tax,
generally limited to the amount of
IRA distributions received.
“One possible solution,” says
Goldberg, “is naming a shortterm trust (terminating, say, in 5
years after the IRA owner dies)
as IRA beneficiary. The terms
may stipulate that the trustee will
pay the personal representative
an amount equal to the estate
tax attributable to the retirement
assets.”
In addition, if IRA money moves
from the trust to the personal
representative in order to cover
estate tax, fiduciary income
tax liabilities will be triggered.
“Therefore,” says Goldberg, “a
protective trust also should provide
that the trustee pays the resulting
fiduciary income taxes.”
Another problem may arise if an
uncooperative beneficiary lives
outside the U.S. If IRA funds are
paid out to such a beneficiary
rapidly, it may be too late for the
personal representative to be
reimbursed for tax-related outlays.
The same may be true if an IRA
beneficiary living in the U.S. goes
through a distribution quickly.
Or, an IRA might be left to multiple
beneficiaries, including some
who are not cooperative about
estate tax payments. “Ultimately,”
says Goldberg, “the cooperative
beneficiaries may be the ones
paying all the relevant taxes, not
just their share — and also paying
extra income tax on the money
distributed from the IRA in order to
meet the estate tax liability.”
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A well-drawn trust, named as IRA
beneficiary, can address such
situations, asserts Goldberg.

Health Savings Accounts
More Health Savings Accounts
(HSAs) are being used as
healthcare retirement accounts.
In October 2021, the Employee
Benefit Research Institute (EBRI)
released a study finding that 9%
of HSA owners were investing
some account funds, rather than
choosing all-cash for current
spending. Five years earlier, EBRI
found only 4% of HSAs included
investments.
Similarly, a report released by
Devenir Research in March 2021
revealed that in 2015, of $30.2
billion in HSA assets, only $4.2
billion was invested: 14%. By year's
end 2020, that portion was 28% —
$23.8 billion invested out of $82.2
billion in HSA assets.
Thus, more people are
implementing long-term HSA
planning to pay medical bills in
retirement, tax-efficiently. “The
HSA is appealing on several
tax-related fronts,” says Heather
Schreiber, co-founder of Heather
Schreiber's Social Security Advisor.
“Dollars contributed to an HSA are
exempt from current taxation; any
internal investment gain is taxdeferred, and HSA withdrawals are
tax-free when used for qualifying
expenses.”

“Dollars
contributed to an
HSA are exempt
from current
taxation; any
internal investment
gain is tax-deferred, and HSA
withdrawals are tax-free when
used for qualifying expenses.”
-Heather Schreiber
HSAs are available only to people
with specific high-deductible
health insurance. Medicare
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enrollees can’t contribute to an
HSA, but they can tap existing
HSAs for untaxed qualified
expenses. “With the rising cost of
healthcare,” says Schreiber, “it’s
a small wonder why employers
are making a concerted effort to
educate their employees on this
powerful strategy to help mitigate
medical costs in retirement.”
Moreover, HSAs are portable,
unlike traditional flexible spending
accounts (FSAs) that can cover
medical bills. “If an employee
leaves the company,” says
Schreiber, “an HSA can move
with the employee to cover future
healthcare costs for the employee
and possibly family members.”
Also, FSAs generally have annual
use-it-or-lose-it features, but HSAs
can be invested for long-term
buildup and future distributions,
perhaps in retirement.
“Advisors should encourage
clients participating in a highdeductible health plan to maximize
contributions to HSAs,” says
Schreiber. “Those with HSAs
should be urged to postpone using
that money until retirement, even
if that means paying out of pocket
now to allow the HSA nest egg to
grow, so it can mitigate healthcare
risk later.”
Devenir’s report reveals that
HSA holders contributed almost
$42 billion to their accounts in
2020 (up 8% from 2019) and
withdrew over $30 billion (up
4%). “The report’s finding that
employees are contributing more
than they withdraw is a positive
trend,” says Schreiber. “More HSA
owners are focusing on overall
financial well-being, including
increased emphasis on planning
for healthcare costs in retirement.”
She asserts that advisors should
position HSAs as investment
vehicles to help defray the costs
associated with Medicare co-pays
and other out-of-pocket healthcare
expenses incurred by seniors.
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Court Cases
“In Corbell-Dockins, No. 20-10119
(Bankr. W.D.N.C. June. 4, 2021),
the Bankruptcy Court for the
Western District of North Carolina
held that 401(k) benefits payable
to a beneficiary were exempt
under ERISA,” says Bruce Steiner,
an attorney with the law firm
Kleinberg, Kaplan, Wolff & Cohen.
Here, the 401(k) participant was
Kirk Morishita. When he died,
unmarried, his 401(k) account
went to former girlfriend Holly
Corbell, still named as beneficiary.
Morishita’s employer set up an
account in Holly’s name: CorbellDockins, as Holly had married
Chris Dockins.
One day after the account
was established, before any
withdrawals, the Dockinses filed
for bankruptcy, excluding the
inherited 401(k) account from their
bankruptcy estate. The bankruptcy
court upheld this position, stating
that ERISA generally protects
company plan beneficiaries as well
as participants from bankruptcy
creditors. Nevertheless, the court
noted, ERISA protection would
have been lost if 401(k) funds
had been withdrawn before the
bankruptcy filing.
"This decision is in contrast to
Clark v. Rameker, 573 U.S. 122
(2014),” says Steiner, “in which
the Supreme Court held that
inherited IRAs were not exempt
in bankruptcy under federal law,
although they are exempt under
some states’ laws.” Therefore, the
Corbell-Dockins verdict confirms
ERISA qualified plans have more
bankruptcy protection than IRAs.

“Therefore, the
Corbell-Dockins
verdict confirms
that qualified plans
have more
bankruptcy
protection than IRAs."
-Bruce Steiner
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“In light of these cases,” says
Steiner, “if beneficiaries of 401(k)
or similar benefits in states that
don’t exempt inherited IRAs are
contemplating filing for bankruptcy,
they should file their petitions
before rolling over benefits into an
inherited IRA.
However, 401(k) beneficiaries
should be aware that many plans
may not allow beneficiaries to keep
their inherited benefits in the plan
for an extended period of time.”
The Pension Protection Act allows
non-spouse beneficiaries to roll
benefits over to an inherited IRA,
an option that had been available
only to surviving spouses.
Steiner also notes that qualified
plan employees and IRA owners
can protect retirement account
benefits from their beneficiaries’
creditors by leaving these benefits
in trust rather than outright.
“When markets are volatile and
inflation is looming, alternative
investments can look very
attractive to IRA owners,” says
Sarah Brenner, Director of
Retirement Education at Ed Slott
and Company, “Ads on cable
television or the internet often
tout the benefits of gold as an
IRA investment. Unfortunately,
there are strict rules for investing
IRA money in gold, and failure
to follow them can have serious
consequences.”

“Unfortunately,
there are strict
rules for investing
IRA money in gold,
and failure to follow
them can have
serious consequences.”
-Sarah Brenner
The McNultys learned this lesson
the hard way. Working through a
website, Donna McNulty set up a
self-directed IRA and formed an
LLC, to which she transferred IRA
funds.

The LLC invested in gold and silver
American Eagle coins, which were
shipped to the couple’s residence
and stored in a home safe. An IRS
audit determined receipt of the
coins was a taxable distribution,
and the issue wound up in Tax
Court. (McNulty v. Comm, 157 T.C.
No. 10, 2021)
“The Tax Court held that a taxable
distribution had occurred because
Donna had the coins in her
possession,” says Brenner. “The
couple also was hit with accuracy
penalties for underpayment of
taxes. Such penalties can be
avoided if a taxpayer relies on
professional advice.”
Donna did not consult with a CPA
when setting up her self-directed
IRA. Instead, she relied upon
online promotional information.
The Tax Court termed such
information “marketing materials,”
not professional advice that might
have indicated the taxpayers acted
with reasonable cause and in good
faith, nullifying the penalty.
“McNulty is a good reminder that
commercials about holding gold
in IRAs can be misleading,” says
Brenner. “IRA owners may be
led to believe that they can keep
their IRA gold coins at home,
especially if they use an LLC. This
will not work. If the IRA owner
takes possession of the gold, it is
a taxable distribution. Investing
because of Internet research
can be an expensive mistake.
Independent professional advice is
critical, especially when it comes
to alternative investments.”
In another case (Catania, TC Memo
2021-33, 3/15/21), John Catania
retired in 2014, at age 55, and
transferred his 401(k) balance to a
traditional IRA. In 2016, the year he
turned age 57, he withdrew $37,000
from that IRA for living expenses.
The IRA custodian issued Form
1099-R to Catania and to the IRS
for 2016, reporting the distribution.
Catania included the withdrawn

amount as income on his tax
return but omitted the 10% tax
for a distribution before age 59½.
The IRS asserted that the 10% tax
should be paid, issuing a notice of
deficiency for $3,700.
“Catania argued that an exception
to the 10% tax should apply,
because he was 55 years old when
he retired,” says Michelle Ward,
partner with Keebler & Associates,
a tax advisory and CPA firm in
Green Bay, WI. “However, the Tax
Court ruled that this exception is
not applicable to premature IRA
distributions.”
An exception to this 10% tax
applies to distributions from a
qualified plan after age 55. “Here,”
says Ward, “Catania had a 401(k)
plan when he worked, but he
transferred the funds from that
account to an IRA. Because the
distribution came from the IRA,
not from his 401(k), the age-55
exception did not apply, and he
owed the additional tax.”

“Because the
distribution came
from the IRA, not
from his 401(k), the
age-55 exception
did not apply, and
he owed the additional tax.”
-Michelle Ward
The Catania case was among
a number of court decisions
regarding the 10% tax on
retirement account distributions
before age 59½, according to Mary
Kay Foss, a CPA in Walnut Creek,
CA. “Some broke new ground and
other verdicts were reminders of
existing law,” she says.
For example, Brian Harriss used
Form 4852 to state W-2 income
and Form 1099-R distributions
of zero. “This form is used when
Forms W-2 or 1099-R are not
received by a taxpayer,” says Foss.
“He pled the Fifth Amendment
rather than giving an explanation.”
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The 10% tax applied, in addition to
ordinary income tax. (Harriss, T.C.
Memo 2021-31)
In another case, former CPA Alan
Wenk was late in filing his 2016
income tax return after being
imprisoned for bank fraud. “As part
of a plea agreement, his entire
retirement account was applied
as restitution,” says Foss. “Wenk
didn’t report the withdrawal or
associated penalty because he
didn’t receive the funds.” The
Tax Court held that Wenk owed
income tax and additional 10% tax
on the entire distribution. (Wenk,
TC. Summ Op 2021-6)
The 10% tax on early distributions
also became an issue after Kirgizia
Grajales, age 42, took loans in
connection with her public pension
plan and did not report the cash
she received as income. Grajales
argued she did not owe this money
because a penalty requires a
supervisor’s personal approval,
which was absent.
“The IRS contended that the
amount is not a penalty, an
addition to tax, or an additional
amount, but is in fact a tax,” says
Foss. “The Tax Court agreed and
the 10% tax was upheld.” (Grajales
156 TC No. 3, 1/25/21)

“The IRS
contended that the
amount is not a
penalty, an addition
to tax, or an
additional amount,
but is in fact a tax”
-Mary Kay Foss
A similar argument was made
by Molly Woll, who lost her job
when she was younger than age
55 and took $86,000 from her
401(k). Woll reported that income
on the tax return she prepared
for herself and her husband. The
couple subsequently received
Form CP 2000, generated by the
IRS Automated Under-Reporter
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Program; Molly contended that
there was no supervisory approval.
The judge here cited the Grajales
case in ruling that the 10% tax
applied and no approval was
necessary. (Woll, United States Tax
Court, Bench Opinion No. 7024-20
April 29, 2021)
“The supervisory issue has been
around for a while,” says Foss. “In
some cases, bankruptcy courts
have held that this fine is a penalty
and not a tax.” However, the Tax
Court has found the 10% addition
to be a tax. “Some states have a
similar penalty that is treated as
a tax,” says Foss. “The advantage
of allowing a state penalty to be
considered a tax is that it can be a
Schedule A deduction.”
Ian Berger, IRA Analyst with Ed
Slott and Company, describes a
court decision that “…might be the
most unusual retirement accountrelated court case of 2021.” A
federal district court permitted
the son of a Colombian politician
allegedly murdered by a guerilla
group to use an anti-terrorism
law to garnish the 401(k) account
of one of the perpetrators. “This
was the first time any judge has
allowed that law to be used for
such a purpose,” Berger adds.
In 1999, Columbian politician
Carlos Caballero was taken
hostage, tortured, and murdered.
His son Antonio Caballero moved
to the U.S. under political asylum
and, in 2012, was awarded a $200
million judgment against several
organizations and individuals.
Among the people subject to that
judgment was Rafael Marquez
Alvarez, a participant in the Major
League Soccer 401(k) plan, which
is covered under ERISA. “Caballero
attempted to use the Terrorism
Risk Insurance Act (TRIA) to seize
Marquez Alvarez’s 401(k) account,”
says Berger. "TRIA was passed by
Congress in 2002 to ensure that
victims of terrorist acts are fully
compensated.”
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However, ERISA plans generally
cannot pay benefits to anyone
other than plan participants
and beneficiaries, including
creditors attempting to collect on
a judgment. “This required the
judge to reconcile a victim’s ability
under TRIA to seize a terrorist
party’s assets — here, the 401(k)
funds — with ERISA’s protection of
retirement benefits against thirdparty claims,” says Berger.

“This required the
judge to reconcile a
victim’s ability
under TRIA to seize
a terrorist party’s
assets with ERISA’s
protection of retirement benefits
against third-party claims."
-Ian Berger
The judge found guidance in
another federal law: the Mandatory
Victim Restitution Act (MVRA).
When someone is convicted of a
federal crime and is required to pay
restitution, MVRA gives the U.S.
government the right to seize all
of the criminal’s property to make
the restitution. A number of courts
have ruled that this right extends to
ERISA-protected funds.
“Because TRIA contains language
very similar to MVRA’s, the
judge concluded that TRIA also
supersedes ERISA,” says Berger.
Caballero was allowed to garnish
Marquez Alvarez’s 401(k) funds.
(Caballero v. Fuerzas Armadas
Revolucionarias de Colombia and
the Norte de Valle Cartel, D. Mass.,
No. 1:21-cv-11393-IT, 9/30/21)
However, the judge ruled that any
recovery of 401(k) funds had to
wait until Marquez Alvarez could
access those dollars. “This is the
same standard that has been used
in MVRA cases,” says Berger.
Consequently, Caballero cannot
seize the 401(k) account until
Marquez Alvarez either separates
from employment with Major
League Soccer or turns age 59½.

Top IRA Rulings of 2021
“Despite this limitation,” says
Berger, “the Caballero decision
is important because it extends
the government’s authority under
MVRA to a private individual
seeking recovery under TRIA.
The decision carves out another
exception to the broad protection
ERISA plan participants usually
enjoy against creditors.”

Private Letter Rulings
“In PLR 202147015, the IRS allowed
the taxpayer to correct a rollover
made to the wrong type of IRA,”
says Denise Appleby, CEO of
Appleby Retirement Consulting.
The IRA owner (call him Darrell)
had two traditional IRAs and one
Roth IRA, all held with the same
custodian. Darrell also had a
traditional 401(k) account and a
Roth 401(k) account at work.

“In PLR 202147015,
the IRS allowed the
taxpayer to correct
a rollover made to
the wrong type of
IRA."
-Denise Appleby

Darrell later met with another
advisor, who revealed that an error
had been made when the Roth
401(k) funds were deposited into a
traditional IRA. The second advisor
suggested that Darrell request a
PLR from the IRS for a waiver of
the 60-day deadline that applies to
rollovers, so the amount could be
rolled over to his Roth IRA.

“However,” says Ward, “the tax
code says that money coming out
of an IRA generally will be included
in gross income. An exception
exists if the entire amount received
is paid into another IRA for the
recipient’s benefit not more than
60 days later.” This 60-day rollover
exception, she adds, does not
apply to an inherited IRA.

“Following this suggestion,
Darrell requested a waiver of the
60-day deadline,” says Appleby,
“explaining that the deadline was
missed, because his IRA custodian
deposited his rollover contribution
into his traditional IRA instead of
into his Roth IRA.” The IRS granted
the waiver request because an
error had been made by a financial
institution — the IRA custodian.

As Ward explains, an inherited
IRA results if the beneficiary is
not the surviving spouse of the
deceased individual. “For example,
if a brother inherits an IRA from his
sister, the brother cannot request
a distribution check from the
inherited IRA and then perform
a 60-day rollover into another
inherited IRA.”

“Although the goal of having the
Roth 401(k) distribution amount
moved to his Roth IRA was
achieved, it was not necessary for
Darrell to get a PLR,” says Appleby.
“The 60-day deadline does not
apply to direct rollovers. Instead
of spending time and money on a
PLR, Darrell should have worked
directly with his IRA custodian to
correct the error.”

“Darrell separated from his
employer, which made him eligible
for withdrawals from the 401(k)
plan,” says Appleby. “He instructed
the plan administrator to distribute
his 401(k) account balances and
deliver them, via direct rollover, to
his IRA custodian, with instructions
to deposit the traditional 401(k)
balance into one of his traditional
IRAs, and the Roth 401(k) balance
into his Roth IRA.”

“PLR 202125007 is an important
reminder that an inherited IRA
must be transferred via a trusteeto-trustee transfer rather than by a
60-day rollover,” says Ward. Here,
Keith died and his IRA became an
inherited IRA for the benefit of a
trust. “The IRA custodian advised
Linda, one of the trust's trustees,
that the IRA assets would have to
be transferred to another account
to trade stocks,” Ward continues.

Instead, the IRA custodian
deposited both checks into one
of Darrell’s traditional IRAs. About
10 months later, the error came
to light. “His financial advisor
told Darrell that the Roth funds
could remain in his traditional
IRA as long as Darrell could show
the amount represented Roth
contributions,” says Appleby.

Therefore, Linda transferred
substantially all of the IRA's assets
to a non-IRA for the benefit of the
trust. Several months later, Linda
requested permission to reverse
that transaction, thus allowing the
assets in the non-IRA account to
be transferred back to an inherited
IRA for the benefit of the trust, with
any custodian.

Now for the good news: “Although
such indirect rollovers are not
allowed, direct rollovers (known
as trustee-to-trustee transfers) are
permissible,” says Ward. “In our
example, the brother could direct
that the IRA he inherited from his
sister be moved via a trustee-totrustee transfer to an inherited IRA
for his benefit.”
Ward notes that PLR 202125007
affirmed these rules. “IRS said that
assets in an inherited IRA for the
benefit of a trust are not permitted
to be rolled over,” she reports, “so
the only permitted way to move
assets from one inherited IRA to
another is via a trustee-to-trustee
transfer. Because the assets of the
IRA were transferred to a non-IRA
account, the IRS ruled that those
assets may not be transferred to
an IRA now.” The trust that was the
IRA beneficiary must include the
amount transferred to the non-IRA
in its gross income for the year of
the transfer.

Past, Present, Future
“A cloud of the unknown persisted
over retirement plans throughout
2021,” says Andy Ives, IRA Analyst
with Ed Slott and Company.
“The uncertainty was caused by
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proposals.”

“The uncertainty was
caused by the
potential for income
tax rate increases
and the shifting
retirement account
-Andy Ives

During 2021, advisors frequently
told Ives they spend the bulk of
client conversations discussing
what could happen with tax rates
and the treatment of IRAs. “Some
became paralyzed by the unknown;
others plowed forward. Some people
scrambled to put a plan in place,
based on what could happen,” says
Ives. “Working with the different
personalities of the advisors who
train or consult with us and then
trying to understand how their
clients were reacting to uncertainty,
was a challenge.”
Retirement planning is in a constant
state of flux, Ives notes. “People
seem to be more on edge now, and I
can’t blame them. The SECURE Act,
passed at the end of 2019, turned
some estate plans upside down.
Then, the CARES Act of 2020 waived
RMDs and introduced a whole new
set of rules. Throughout 2021, the
lingering pandemic forced everyone
to re-evaluate their lives, careers,
and financial situations. Although
2022 tax rates and brackets have
been officially released, we still have
the threat of the potential elimination
of some popular tax strategies, such
as the backdoor Roth.”
Indeed, the cloud of uncertainty
has not dissipated. Whether the
Build Back Better (BBB) bill — or
something like it — will pass in the
final hours of 2021 or in 2022 is
unknown, as well as what provisions
an enacted law will include.
“Regardless of the near-term outlook,
certain proposals included in BBB

ORDER AT IRAHELP.COM/NEWSLETTER OR CALL (877) 337-5688

merit consideration by advisors and
high-net-worth individuals,” says
Robert Keebler, who heads Keebler
& Associates. “Specifically, BBB
contains new ‘Mega RMD’ rules
that impose a ‘Mega IRA RMD’ for
a person with combined IRAs and
defined contribution plans totaling
more than $10,000,000, as well as
income over $450,000 for married
couples filing jointly or $400,000
for single taxpayers.” Several tax
increases would affect such savers;
currently, the effective date of the
Mega IRA rules would be 2029.

“Regardless of the
near-term outlook,
certain proposals
included in BBB
merit consideration
by advisors and
high-net-worth individuals.”
-Robert Keebler
"The bill’s attack on Mega IRAs
should be treated as a portent of
things to come," Keebler contends,
considering the nation's longterm fiscal outlook. “High-income
taxpayers may wish to take
advantage of today's relatively low
37% income tax rate,” he says. These
rates may make the tax on Roth IRA
conversions reasonable. “Roth IRA
conversions will be a powerful tool to
keep 2029 income below $450,000
or $400,000,” says Keebler.
“Moreover, says Keebler, “if both
spouses have large retirement
account balances, they may wish
to adjust their testamentary plan
to leave a portion of their IRAs and
qualified plans directly to children
or to a trust at the first death. A
carefully drafted plan may prevent
the MEGA RMD rules from applying
to the surviving spouse.”
Ives concludes that he will remember
2021 as the year of concerned clients
and advisors scurrying around,
speculating on what’s to come, and
trying to stay ahead of whatever taxbogeyman may emerge. ◼
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